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MEMORIAL for the n PI 
 GESVRES,. againſt the Marchioneſs 


de GESVRES, his Spouſe, who ſues 
1 4 Diſſolution of he tr Marriage. fy 


AD HE Marquis de Gefores, and hie 
= Family, well hoped they had 
7 — © undergone enough, in being 
5 blies d to entertain the Pub 
— appy Diviſi- 
on x; voce a Huſband and his ; Wike, in a 
Court of Judicatory, without rendering the 


RE thereof yet more publick, by 
A:2 prin- 
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Printed Caſes; and they were of Opinion, 
that it was better to reſt upon the Atten- 
tion of the Judges, and leave their Reflexi- 


on to work upon the Oral Pleadings they 


had heard, than to poſſeſs them, and per- 


haps fatigue them, with an irkſom Re- 


But the Advantage which the Emiſſaries 
of Madam de Geſvres- flatter - themſelves 
they ſhall reap from ſpreading abroad fo 


many Prints, their inſulting and reproach- 


ing the Marquis de Geſvres, upon the Mode- 
ration of his Defenders; the long Space of 
"Time which is elaps d ſince the Pleadings ; 
the Neceſſity alſo of expoſtulating upon 


certain Points of the learned Promcter's 


eloquent Plea, and of reconciling ſome fun- 
damental Maxims of the Cauſe, have at 


length forc'd us to break Silence. 


Me fhall however make it our Care to 


be as tender and circumſpect as poſſible in 
Point of Terms. Tho the: Marquis de Ge- 
ores be the Party offended, yet he does not 
forget, that ſhe who: offends him is his 
Wife. We ſhall: not envy the Defenders 
of Madam de Geſvres the Pleaſure of hi- 
ning in Burleſque © Ideas and Satynical 

Smartneſſes: It often happens, that he 
who thinks to divert the Publick, ſcanda- 
lizes them; and a Cauſe ſo imp tant as 
this, for the Dięnity of the er 
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which is the Subject of it; for the Credi 


and Honour of the Families ſo unfortu- 
nately concern'd, and for the unaccounta- 


ble Effects which may flow from it, requires 
to he treated in a ſerious Manner, becoming 
the Reverence of a Tribunal, the Quality 


owing to the Publick... 


of the Parties, and even the Reſpect Wal. 


4 4 k a * * er 99 RY 
2 * , * 2 3 N ba l * 
© Us - * 272 1 * by F- p Pn 9 —— 
* > : » . 
* , 3 C 0 * * 
AC * — 
= * \ 


SHOSSADSRSBOGOG0G6G- | 


State of the QUESTION. 


DD OTH parties build their Defence a- 


D like, upon the two Reports of the 
Searchers, The Marquis founds his upon 


the firſt Part of thoſe Reports; and. the. 
. des Geſvres ſupports hers upon 


the ſecon det 2dr; els es SES 
By the firſt Part of the Reports, all the 
Searchers unanimouſly have own'd the Mar- 
quis to be very well conform d. We may 
diſpenſe with our ſelves, from repeating, 
here the Terms; the Judges have them be- 


fore their Eyes; and Madam de Geſvres has 
given herſelf the Pleaſure to tranſcribe. 


them into her printed -Caſe, - 
From hence the Marquis de Geſvres con- 
cludes; that. the Proof 1s a competent Proof, 


and that even now, without the Aſſiſtance 


af any Interlccutory Order, there is Grounds 
8 1 for 
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Searchers ſay from their own 
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8 PLEADINGS „- 
or rejecting the Marchioneſs's Demand for 


a Nullity of her Marriage. 
By the ſecond Part of the Ree 8 


ut ority, 
that a good cer in is not enoi 

that er with ſuch Condition, t ey 
deſire Tokens which did not appear to em; 


and the Searchers named by Madam ae 


Geferes, add, that altho the Marquis had 


one of thoſe Tokens, yet they muſt viſit 


the Body of the Marchionefs. 


From hence the Marehioneſs de Oeſores 


concludes, that if the Searchers, after ha- 
ving commended what they ſaw in the 


Perſon of the Marquis, hive yet doubted 


upon what they did not ſee, the Judges 


ought to doubt with- them; and t that to 


ſettle their Doubts, her Perſon muſt be 
fearch'd to find = the Searchers have 
not found in her Huſband's. 

Between theſe two apr ite S ns, the 
Queſtion is, What, in t 


the Law, are the legal, neceſſary, and ſuf: 


ficient Proofs in an Impeachment for Im- 


potency? 

It ſhall be ſhewn in the firſt Part of this 
Memorial, that good or evil Conformation 
1s the only neceſſary, the only lawful 


5 Proof, and that in the true Pearine of 


the Church, and the preſent aug 
0 


e true Doctrine of 
the Church, and the preſent Condition of 


ö 
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The Mar quis de GE SV RE Ss. 7 
of the Law; the other Proofs, as being ei- 
ther unlawful, or uncertain, are to be ſet 
aſide, and rejected. 

In the ſecond, ſhall be confirm'd by: par- 
ticular Cireumſtances what ſhall have been 


laid down by the general Principles in the 
Frirſt; and at the ſame Time Anſwer ſhall | 


be made to Objections. 
Pot, 
© XRF. 1. 


*. ** is ſhewn, That in the true e of 

the Church, and in the preſent. Condition of 
the. Lam, good or evil Confor mation is the 
©. only. neceſſary, the only lawful Proof; aud 
that the other - Proofs, as. being either unlaw- 
= or uncertain, are to * 7 ct- aſide and 7 re- 
Jedbed. 


ON this Syſtem of Religion and 
Law, both tage, our whole Cauſe 


1 
It is founded, in the firſt Place, upon 
the Spirit of the Church, and the Purity 
of its Doctrine; with which neither the o- 
ther Proofs, heretofore in Uſe, nor thoſe 
which ſome People would f. ubſtitute i in their 
Place, can N ſtand. 
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In the ſecond Place, upon the Maxim 


+ ah: our Superiour Courts, which in the & 


bolition of the Congreſs, have bury d thoſe 


Jame Proofs, which are attempted to be in in- 
troduc d or reviv dat thus Time. bt! 


Fiſt f Men, fouled, upon the Spirit 1 a 


Church, "and the Purity of its Doctrine. 


The Spirit, or Mind of the Church, is 
no other than that of Jesus CRRIS 2, 
in the Inſtitution of the Sacrament of Mar- 


riage; and as the Mind of Feſus "ok in 


rai ing Marriage to the Dignity. of a Sa- 


crament, was to render it indiſſoluble, 


the Mind or Intention of his Church is, 
not to ædmit, without evident Certainty, 
any Means that can tend to diſſolve i it, and 
- conſequently to reject all Proofs which in 
their own Nature, or upon Experience, are 


found to be uncertain. 


In this Indiſſolubility conſiſts the Sacred 


Parallel of the Union between the Huſ- 
band and Wife by the Sacrament, and 


the Union of Feſus Chriſt with his Church, 
by his Grace. 
The Goſpel, which is our Law, t FA EM 
us, That before the Time of Feſus Chriſt, 
est was a Way which the Maſaic 
Law had atlow'd the ems, ad duritiem cordis, 


br the Hardneſs of their Heart: And it 


Was 
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machatur. What God hath joined together 
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The Marquis de GESVRES. ꝓ˙ 


was to put an End tc the Abuſe of it, 

that 5% Chriſt pronolincd this cent, 
Law; Quod Deus conjunxit homo non ſeparet;, 
quicumque dimiſerit uxorem ſuam, & aliam du- 
xerit, adulterium committit ſuper eam: Et ſt 
uxor dimiſerit virum fuum, & alium nupſerit; 


let no Man put aſunder: Whoſoever ſhall . 
put away his Wife, and marry another, 
committeth Adultery againſt her: And if 
a Woman ſhall put away her Hufband, 
and be married to another, ſhe commit- 
teth Adultery, Mark x. 9, 11, 112. 
For the well underſtanding of the Con- 
ſequence and Effect of this Indiſſolubility, 
according to the Intention of the Church, 
and the Object of our Cauſe, we muſt lay 
down two Principles which cannot be con- 
fehr ee e e 
The firſt, which both Sides agree to, that 
as what is in its .Eflence indiſſoluble can- 
not be diſſolv d, ſo there can be no proving. 
| Toi atECIT ICH of? rod hott | . 
that à Marriage is diſſolv d, but by ſuppo- 
ſing for certain, evidently certain, that 
the Marriage has not exiſted; that there 
had been a Celebration, but no Sacrament; 
For this Reaſon it is, that in the- Actions 
which are brought againſt Marriage, they 
_ elways conclude in.z Declaration of Nul- 
lity. Tis à Non-Exiſtenee rather than 
Liſſolution of Marriage; for had there 
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The ſecond Princiz ple whe 1 a: nech. 
ry Conſequence of the firſt, is, that to 


ew thete h has been no Matriage; that a 


Marriage, tho ſolemniz d, does not exiſt; 

there muſt be a real, certain, evident Fault, 
either with reſpect to the Subject, or with 
reſpect to the Ferm, which did obſtruct the 
Sacrament. The Church and the Laws, 
have declar d certain Impediments Which 


cancel a Marriage, as Want of Age in thoſe 


who are not arriv 4 to Puberty ; Want of 
Conſent, or invalid Conſent in the Marri- 
age of young Heirs and Minors; the De- 
fault of a proper Prieſt, Sc. but they ad- 
mit none of thoſe Impediments, unleſs 
made out by certain, evident, and infal- 
lible Proof. 

Therefore, if Impotency be receiv'd as a 
Cauſe of Diſſolution of a Chriſtian Marri- 
age, it neither is, nor can be fo, in the 
Intention of the Church, any farther than 


as it is founded upon certain and evident 


Proof; the Impotency, in a Word, muſt be 


- manifeſted, and brought to Light; becauſe 


the Spirit of the Church does not fuffer, 
that the Dignity of a Sacrament, the Con- 
dition of Perſars whom it has tyd together, 
mould depend upon the Event of a _— 
ambi- 
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5 ambiguous, or uncertain Proof; and to wh 
mit for a Diſſolution of Marriage, ; 


doubtful or caſual Proof, is to 4 07 br 
endanger the Indi ubility of the Sacra- 
ment pronounc d by Jeſus Chriſt. 

Theſe Principles, pre- ſuppos d, in \ cinder 


to make a diſcreet Judgment of the ſaid 
Proofs, as to their Utility or Inutility, their 


Uſe. or Abuſe, let us examine the Diſci- 


pline of the Church 3 in two different Peri- 
ads of Time. 


The firſt, ring the welpe firſt Ap es, 
wherein the Church (at leaſt. the Rona 


Church, took no Cognizance of Accuſati- 


ons for Impotency. 
The ſecond, beginning at the thirteenth 


Century; ſince when the Church has, by 


little and little, admitted ſuch Complaitits, 
and accepted the different Proofs thereof, 
As ſhall be hereafter explain d. 

In theſe two different Periods, tho' the 
Diſcipline has vary'd, the Doctrine has 6. 
ver been the ſame. Diſcip line, which is 


the Work of Men ſet over 1 * Church to 


* it, is alterable for prudential Rea- 
ns, according to the Difference of Cir- 
cumſtances of Time and Place; but the 
Doctrine, which is deriv'd' to the Church 
from Feſus Chriſt, is as invariable as its Au- 
thor, and depends neither on Time nor 


P lace thus Marriage, ſince its Inſtitution 


A 6 | by 


Le HEL oe th at a et hb LE aa, 
owe , 


by: Jeſus Chriſt, has always been indiſſolu- 


1 8 ble, in the ſecond Period, as well as the firſt; 


it is ſo ſtill, and ever will be ſo. 


ſhall reconcile both Periods, and ſee that 
theſe Changes in Diſcipline, inſtead of con- 
tradicting our Syſtem, will ſerye to confirm 


I.. . 4 1 


In the firſt Ages, when the Eccleſiaſti- 
cal Diſcipline, being nearer its Source, was 


the more pure and limpid, there were Im- 


otents, as there has been ſince; what An- 


wer did the Church. in thoſe Days give to 


troubleſome Wives, who complain'd of 
their Huſlands Inſufficiency; or to the 
Huſbands; who accus'd their Wives there- 


* 


of? She gave them, for Deciſion, the Law 
ſhe had receiv d from Feſus Chriſt; the ſame 


Law which Fefus Chriſt had pronounc'd to 
the Jews: Quod Deus conjunxit homo non 


ſeparet. Perſwaded of the Danger of the 
Conſequences, fhe held for à Rule, that 
the publick Welfare of the Church was pre- 


fcrable to the particular Intereſt of a com- 
plaining Wife; and that it was leſs incon- 


venient to let alone the Marriage of one 


arriages 


Impotent, than to expoſe the 


of many to the Hazard of a falſe Accuſa- 
tion, and the Uncertainty of its Proofs; 
bolerabilzus eſt enim (ſays Pope Innocent III, 

on | ſpeaking 
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The Marquis deGE SVRES. T2 
ſpeaking, of uncertain, Proofs) aliquos contra q 
ſtatuta hominum dimittere copulatos, quam con- 
Junctos ligitims contra ſtatuta Domini ſeparare. 
Thus the Church, fearing to be impos d up- 
on either by the Wife or Huſband, or the 
Colluſion of both, ſhut its Ears againſt 
their Complaints, and gave them fora Rule, 
that if they could not live together like 
Huſband and Wife, they ſhould live together 
like Brother and iter. 
How remote was this from thoſe falſe 
and impure Maxims, which the Advocates 
of Madam de Geſvres (for the pretended Qui- 
et of her Conſcience) furniſh her with in 
their Writings, viz. That the Eſſence of the 
Sacrament of Marriage, its Relation with the 
Union of Jeſus Chriſt and bis Church, conſiſts 
| only in the Commixtion of Bodies, which are 
not confounded, melted together, and identify d 
Fato one and the ſame Fl, bir by Confimma 
77. Ro oo 
An Idea ſo unbecoming the Sacredneſs of 
a Sacrament,would be unpardonable in any, 
but a Man who owns he is no Divine. This 
may be ſaid, that the Sacrament, purifies 
and purges away what was groſs and ims 
pure in Marriage; and it is talking like a 
Chriſtian Lawyer; but to ſay, that tis this 
Conjunction of Fleſh and Blood that forms the 
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facit, non concubitus; and that 
faminæ con unct ĩonem non tum corporum, quam 
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| ſuch Delivery 
the Church, either by way of Precept or 
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who-pretended, nuptias nhl atind-eye quum 


eorporum cummixtionem, and whoſe Opinion 
has been:condemn'd b - ſome as a Hereſy, 


and by all as an Error; tis talking more 


nofthily "of" Chriſtian Marriage, than e- 


ven che Hethens did of theirs; they laid 


it dom as a Maxim, that ruptias conſenſiis 
maris & 


animorum & voluntatum copulationem intelligi ; 


tis accuſi ing the Church of having been in 


an Errör for twelve Centuries: For if Con- 


ſummation was the Subſtance of Marriage; 


if the Marriag e of Chriſtians confiſted eſ- 
ſentially in Wat mutual Tradition or Deli- 
very of each other's Bodies; it there had 
been no Sacrament at all in Caſes where 
had not been, how 3 


Counſel, ſa ay to thoſe Chriſtian Wives, If 


your Huſband cannot Tye with you as a Hhſband, 
to u live with him as a Si, r? 


Tis to no Purpoſe to that arbitrary 


er (Which was authorizd by the C1- 


vil Laws, and the Novelle of Fuſtinian, which 


makes Impotency one of the juſt Cauſes of 


Divorcement, afforded an ever-ready Help 
for Wives to unty themſelves. Divorce- 
ment was indeed authori⸗ d by the Civil 
Laus; 5 


a WES 4 * (-n PR - + 44h 8 u R * 4 * WE 8 * £4.99 20 0 * * 0 * 1 _ c 
en * 3 SOT” * * en 4076 - N — es Ln if? r 7 7 8 * s N A . LA La — wn * : 
* 4 * N r N WW Nl 1 . A „ * & _— 9 f INES 08 TE 94 1 8 
9 7 i en ” 4 * * } * et 35 lt 3$3 AY; 4 : > , A D e . # 4 - x We . f — _ 
6 8 N 2 * * mY F ? E 5 * 4 L Fa * o rf nk - 2 " Pas: * \ >; 4 £8 * 
£ OS 2 — » Es 2 3 8 
. : 1 7 8 
5 
v * 9 * 


* 7 *. ; N 14 Tt 2 , * * 4 — a $f 
- 1 "Sic... £ g 
F121 
= 
. 


— 1 Glen T's 
Tawse; but it Ns pee by the | 
Goſh pel and ti Laws of the Church; and 
tis 115 Mind ef the Church we” are now 
ſeeking for. Chriſtian Wives thought them- 
elves 1e little intitled to lay hold of thoſe 
Laws to unty themſelves, that we ſee, e- 

ven in the Canons cited for Madam de 
Gefores, that they who complain'd of their 
impotent Hufbands, addreſs d themſelves to 

the Popes. and Biſhops, as their natural and 

chere ſudges, becauſe the Civil Power 
could not diſengage them in Safety of Con- 
ſcience, nor reler ve them, by Divorce- 
ment, from Bigamy or Adultery. We are 
not now ' examining what was the Civil I 
Law with LY ect to the Pagans, but 9 5 = 
was the Eccleſiaſtical Law with reſpect to 
the Chriſtians: ; a Law ſo exactly tollow'd 
in thoſe primitive Times, that the fame 
Canons tell us, that inſtead of admitting oc- 
cult I mpotencies and conjectural Proofs, 
the Church then did not ſo much as receive 
maniteſt ones. 

The Reproach that's thrown upon us of 
an Anachroniſm of 500 Years in that firſt 
Period, is only an affected Quibble, which, _ 

inſtead of promoting the Cauſe of Madam 
de Gefores, may be retorted upon herſelf. 
It is true, that in the 5th Century, w 
find i in the Church of France two 2 of 
about 
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" Ro Meade, onein the Cound, X K 
 berie, im 392 7: 
The other, in the cone of Compeigne, 
In 756. 
But not to enter now into critical Diſſer- 

tations upon thoſe two Councils, we may 
Tay, with reſpe& to that of Verberie, that, 

beſides its not appearing clearly that Impo- 

tency was the Point in Queſtion, we m 
not altogether look for the true Diſci pline 
of the Church in that Council's Canons; 
the Indulgence given by Canon XVII, ta- 
ken from Ives de Chartres, cited by Madam 
de Geſvres, is not at all ſurprizing, when 
we find in Canon XI, that a private Man, 
who, thro Neceſſity of Affairs, or to follow 
his ſuperior Lord, travels into another Pro- 
vince, his Wife, thro” a Fondneſs for her 
Family or Fortune, refuſi ing to follow him, 
if he cannot contain from Women, is at Li- 
berty to marry another; this is a Remnant 
of arbitrary Divorcement. Tis ſuppos d 
ſuch a Diſcipline will not be propos d as an 

Example in our Times. 
As for the Council of Compiegne, it de- 
clares, in Canon XVII, that if a Woman 
that. has been marry d fome Time; com- 
Plains that her Huſhand has not had carnal 
Knowledge of her, and the Huſband aHedges 
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muſt carry it, in veritate viri conſſat, quis 
vir eſt caput mulieris. „ Oe | 


* 


he Church of Funce was, in thoſe * 


wi 
: 1 8 : 


Times, the only Church that lent an Ear 


to Accuſations of Impotency. We dont 


find the Roman Church gave Way to them 


before the End of the 12th Century, or 
Beginning of the 13th; nay, we find ſince 
that, The has often rejected them without 
TTT #6 

But in what Manner did even the Church 
of France, at that Time, receive this Kind 
of Complaint; and what. Sort of Proof did 
ſhe expect in ſuch Caſes? Far, very far, 
from admitting thoſe unclean Proofs, thoſe 


obſcene Penudations, ſo unworthy of the 


Purity of Chriſtian Manners, and the San- 
ctity of a Sacrament; ſhe admitted no 
Viſitation, either of the Wife or Huſband; 
but believ d, (according to that Canon o 


the Council of Compiegne) that for the Ho- 


nour of the marry d State, they ought to 


| aquieſee in the Veracity of the Huſband 


Thus the Deciſion of that Council, when 
well underſtood, was not ſo much meant 
to favour Complaints of Impotency, as to 


check them, by tying down the Wife to the 


judg d by the Diſcipline of that firſt Peri- 


ſole Affirmation of the Huſhand. 


Therefore, if Madam de Geſores is to be 


od, 
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old, the Court muſt either, according to the 
„Diſcipline of the Roman CHurch, diſmiſs 
Her Pektin without Hearin gz Or, according 
to that of France, abide by the Affirmati- 


on which has been made F. the n 


45 ane her Huſband. | 


E N N 


The Second Period of Time: 


N theſecond Period, it 18 true, the Dil 
cipline has chang d; Accufstions of If. 


potency did gradually become more fre- 
quent; different Proofs have been allowed, 
as appears from the Text of the Canon 


Law; but the more the Proofs have va- 
ry'd, the more has the Church acknow- 
leds' d the Uncertainty and Trieonveniences 
of them; the more we may conclude, ac- 
cording to the Spirit of the Church, that 


it is dangerous to admit them, and that it 
concerns the Chriſtian Polity, and the pub- 
lick Repoſe, to reje& them. 


*Tis- principally, from the Decretals, in- 
titled, De Frigidis | & Maleffciatis, and in 
ſome, intitled, De Probationibus, that Ma- 
dam de Ge ſvress Advocates take the Foun- 


dations of their Syſtem; and tis in thoſe 


very Decretals where we hope to'find the 


Eſtablimment and Confirmation of — 
e 


ſuper- added to the Gath of the Parties 
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We ſhall there ſee, that the Mind of the 


Church, even in this econd Period, has 


always been either to reject abſolutely 
the Complaints of Impotency, as in the 
firſt Period; or not to allo Impotency 
to be a Means of nullifying Marriage, un- 
leſs it was founded upon a manifeſt and 1 in- 
fallible Proof. ö 
Io ſet theſe Truths in their proper Li 
there are three Things, in this Period 
Time, to be examin d. 


. The different Proof which: 1 been 
in Practice in Accuſations of Impoten 
II. The Quality and Difference o the 
3 paſs d by the Church upon thoſe | 
roofs. 
III. The Inconveniences which the 
Church has own'd to be in the Uſe of mat 
of thoſe Proofs. 


As to the Difference of the Proofs, there 
aw! obſerv'd to be four Sorts in the Texts. 
I. The Affirmation of the Huſband ac- 


cus d of Impotency. 
2. The Inquiſition, per fe thmam mann, 


This was a Sort of Notoriety by the Te. 


ſtimony of ſeven Perſons, either Kinsfolks 


or Neighbours, who atteſted that the Par- 


ties had ſet forth the Truth, : 
3. Trien- 


ö 
| 


20 The PLEADINGS. . 


3. Triennial Cohabitation. if ped 5 
oh Aſpelts eps Viſitation of the Bow 
it is not to be believ'd, that theſe e 5 5 4 
ral: Proofs were propos d by the Decretals 
as a ſucceſſive Order "of Interlocutories, to 
be neceſſarily run through one after the 
other; on the contrary, it appears they 
were. ſo many different Proots, which uſed 
to be apply d to different Caſes; and tis in 
this Diſtinction of Caſes, that the whole 
Expoſition of this Matter conſiſts. 
1 Sometimes twWas the Wife Who taxd her 
mr Huſband with Inability; twas ſometimes. 
wi the Huſband, who complain 'd of the Wife- 
upon the ſame Account; and ſometimes. 
| they accus d each other. 
Hr When the Wife complain A ſhe did it 
0 I either to procure the Libetry of taking ano- 
it ther Huſband, or with a Deſign of devoting 
= herſelf to God, in a religious Retirement. 
111 In the firſt Caſe, namely, when the Wife 
[it accus d her Huſband of Impotence, in order 
to throw herſelf into the Arms of another 
Man, ſhe us d to come and tell the Biſhop, 
with a Sort of an impudent Simplicity, 
Volso eſſe mater, volo procreare liberos, & 7deo 
muaritum accepi; ſed vir, quem accepi, frigide 
Hy nature eft, & non poteſt lla facere propter quæ 
ff illum anni. The Canans made likewiſe a 
112 Diſtinction; 
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Tube Marquis deGesVReS 21 
Diſtinction; ei _y ther the Huſband deny 4 the 


Fact, or he agr to. il! 


If the Huſhand deny it, | they Kuck of 
no other Rule, than that of the Council of 


Compiegne, viz. Viri ftandum. veritati, f id fir- 


 maverit juramento, © quia vir caput mulieris: 


This is the Deciſion of Chapter Si quis in the 


Decree of Gratian, which he took from the 
Council of Compiegne. 


Tis that of Chapter accepiſi, de frigdiss 
maleficiatis; of Chap. continebatur, de diſponſ. 


Impub. This laſt Decretal 1s Pope Alexander 
the IIId's, in 1180. | 


If, on the contra the Huſband agreed 
to the Fat, both them unanimouſly de- 
claring; that the Marriage was not conſum- 
mated,” they did not content themſelves 
with their Declaration only, but added 
thereto the Proof, which the Canons call 
per rectum judicium, or per ſeptimam manuni, 
namely, the Teſtimony of ſeven Perſons, 
their near Kindred or Neighbours, who at- 
teſted, that the marry'd Couple had ſet forth 
the Truth. This is the Caſe of Chapter 


| Laudabilem of Celeſtin the IIId, in 1195, 


and of Chap. Litter of Honorius the Ila, 


1n 1220. 
The Difference of theſe ewe; Caſes, is re- 


warkable F and the Renlon which the 
Te ? Gloſs 
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+ 0n Chap. Accepiſti in _ probari. 
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Gloſs gives 9K 1 wall — find its 


Application hereafter. 


The Huſband's Oath is to carry it, — 
the Point is to make Marriage ſubſiſt; but 
when it is attemptedl to beard d, - quay 
the Huſband nor the Waite is credited; 
matrimonio pene creditur iis; by Read on the 
Cauſe of Marriage is always the moſt to 
be favour d, or as we ſay, to have the bet- 


ter End of the Staff: contra matrimonium 
von eſt -flandum-eorum confeſioni, & ſi uterque 


confitentar, non is credendum, ne in frandem 


hoc diceretur factum. 


When the Wife ] pretended herkilfi a Vir- 
„in the Deſign bf turning Nun, ſhe u- 
ed to go and — the Judge, I have a Mind 
to de into a Monaſtery; and tho I'm marri- 
ed, y Caſe is fuch, that I can quit my Huſband, 


and conſecrate ny ſelf to God; whether it be 


the Coldneſs of his Affection, or the Frigidity 


of his Body, I know not; but my Huſband has 
not 1 himſelf a Huſband with Reſpet to 
me; he has therefore no Right to retain me as 


his W fe, or to oppoſe the Uſe I am going to 


make of my Perſon; not to give my ſelf up to 


any other Man, But to deliver my felf over to 
the Sponſe, jeſus Chriſt, in a 5 Then 
either the Huſband conſented,” and own d, 
that there had been no Conſummation, or 


he oppos d it, by averring that the Marri- 
age was conſummated, 


| 11 


If the Huſband own'd. his Wife to be a 
Vargin,. and conſequently capable of turn- 
ing Nun, t 72 requir d no other Proof but 
ſuch Acknow 
ons 15 ligzonns. 1 Alba 
„on the contrary, the oppo- 
Td it; if, to-retain his is Wife with him, he 
ſtood to 11 that the Marriage was conſum- 
Ga they did not require of her, in that 


as they would have done ik he had 


i 80 for another Huſband, namely, that 
. ſhould be tyed down to the Oath of her 
Huang as her Head, becauſe ſhe ſeparated 
herſelf from him, on Purpoſe to ſibmit-her- 


ſelf to the chief Head of all, in a religious 


Retirement: But as, even in this Caſe, 

the Wife's Action tended to a Diſſolution 
of the Marriage, erat contra Matrimonium, 
they did defire, and 8 55 beſides her 
Oath, the Inquiſition,  ſeptima many, the 
Teſtit mony of Matrons, who were to affirm, 
that they had inſpected her, and found her 


a Virgin. 


In Chapter Cauſam de probationibus, of 


Pope Innocent III, yy 4 is a Caſe, the Na- 
ture whereof, and likewiſe the Deciſi ion, 
Ars equal ly remarkable. A Wife, pretend- 

ng herſelf a Virgin, withdrew into a Con- 
— 7 She had is; 5 the Precaution to cauſe 


herſelf to be inſpected by ſeven 15 Wy 


wha * d atteſted her V The 
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Tedgment of the Huſband, id- 
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band resdemanded his Wife; he calld in 
Qaoeſtion, either the Fidelity, or the Capa- 
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city, of the ſeven Matrons; and, quia, ſays 
the Canon, ſepe manu fallitur & oculus ob- 
Ae becauſe the Eye and Hand of the 

id wives may be often deceiv d, the Pope 


orders the Biſhop who conſulted him, to 


employ, a ſecond time, creditable Matrons, 
and ſuch. as were ſkilful and prudent, to 
examine utrum difa puella Virginitatis privi- 
%%% 

Wherein it is to be obſery'd, by the By, 
that if, in this Caſe, the Pope orders the 
Wife to be inſpected, there are two concur- 
rent Circumſtances, which render it both 
% 
Iſt. The Queſtion was not about the 


Huſband's Condition, but the Wife's; who, 
for takin the Veil u On her, had no need 


to prove that her Huſband was impotent, 
but only that ſhe was a —_ 
-2dly, "Twas the Huſhand himſelf who 


challeng'd this Inſpection, and which is 


deciſive on theſe Occaſions, he demanded 


it pro Matrimonio, in order to ſtrengthen 


and confirm the Marriage. : 
When the Huſhand and Wife reciprocal- 
ly accuſed. each other of Tmpotence, and 


ſe non poſſe carnaliter commiſceri, they uſed 
to follow the ſame Rule above recited, 


namely, the Oath of both of them, and the 
3 1 Inquiſition 


> ot. 
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The Marquis de GESVRES. 25 
Inquiſition. ſeptima mani, as well on the Side 


of the Huſband, as the Wife, to guard againſt 
Colluſion. This is one of the Caſes of Chap. 
Laudabilem, which ſhall be ſpoken to pre- 


„ T 
There remains two other Sorts of Proof, 


Triennial Cohabitation, and Inſpection of - | 
the Body. _ | ; „„ 


As for Triennial Cohabitation, it is ſpo- 
ken of in Chap. Laudabilem, and in Chap. 
Litteræ de frigidis & maleficiatis _ 


'In Chap. Laudabilem, which 1s of Celeſtin 


III. theres a Diſtinction of Caſes. 


The firſt, where, the Wife being the Com- ; 
plainant, there is order d the Triennium, to be 


reckon d from the Day of Marriage; after 


which Time, if ſhe continues to complam of 
her Huſband's Impotency, the Pope is of O- 
pinion, that ſi mulier per juſtum judicium de 


viro probare potuerit quod cum ei coire non 
poſſi, accipiat alium. | 


Upon theſe Words, fi de viro probare potu- 
erit, per juſtum judicium, the Glols ſays, id eff 
per teſtes vel per aſpectum cor por is, that is, by 
inſpecting, not the Wife, but the Huſband. 

The ſecond Caſe is of a marry d Couple, 
who unanimouſly declar'd, quod nmquam ſe 
mvicem cognoviſſent ; and, in that Caſe, by 
adding to their Oath the Teſtimony, per 


ſeptimam manum, they were both reitor'd to 


. B their 
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their Liberty, to do with their Perſons as 
j ( 
Baut in both Caſes this Condition was un- 
derſtood, that if there was any Falſhood de- 
tected, the Huſhand and Wife were oblig'd 
10 return to each other, ad priora connubia 
vedire, as ſhall be more particularly ex- 
i hereaſte rt „ 
In Chap. Litter of Honorius III, the Hu 
Hand and Wife, after eight (Years Marriage. 

In which there had been above three of 
_<ontinued Cohabitation, jointly declar'd, 
quod non poterant  carnaliter commiſceri; the 
| and, owning his Incapacity, ſubmit- 
ed himſelf to the Counſel of the Church. 
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| In theſe Circumſtances the Pope reſolv'd, 
| that after the Inquiſition, ſeptima manu, they 
| might be ſeparated. © | 


In all this there's no viſtting the Wife at 
All: But that we may omit nothing, we 
hall give an Account of both the Chapters 
which ſpeak thereof. 1 

The firſt is Chap. Fraternitatis, where the 
VDilpute was not about the Huſhand's Inep- 
titude, but the Wifes: And as in Chap. 

Laudabilem, a Viſitation of the Huſhand 

Was deſired, becauſe his Impotency was the 
Thing queſtion'd, in this there's an Inſpe- 

<fion of the Wife order d, becauſe her In- 

eptitude was the Thing in Diſpute. 
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I he ſecond is Chap. Propoſurfti de proba- 
tionibus. This is the Text which Madanr . 
de Geſvres s Advocates ſtick to, as their prin- 
cipal Fortreſs. If we give Credit to that 
Deeretal which is aſcribd to Gregory VIII, 
That Pope is of Opinion, that a Wife, af. | 
firming /e nec a viro cognitam, nec potuiſſe cg. 
noſci, and backing her Oath with the Te- | 
ſtimony of ſeven Women, who had inſpe- \ 
cted her, and atteſted, per aſpectum cor pos i, 
that ſhe was a Virgin, tho the Huſband 
ſwore to the contrary, the greateſt Credit 
was to be given to the Oath of that Wite 
and to Teſtimony of thoſe other ſeven. 
We ſhall ſhew how nnſerviceable this 
Decretal is to Madam de Geſvres's Cauſe 
but not to break in upon the Method we 
have propos to our ſelves: After having 
exactly cited the different Proofs employ d 
in the Decretals, we ſhall ſet to View, 
from divers Judgments of Popes, the little 
Streſs they themſelves laid on thoſe Proofs. 
In the Decretals there are obſervable two 
Sorts of Opinions, or Judgments, very op- 
polite, given by the Popes in Cauſes of Im- 
potency, in that ſecond Period of Time. 
Some abſolutely ſhut their Ear to all 
Accuſations of Impotency. cx... 
Others hſten'd to them, and admit- 
ted different Proofs, but under the Rules 
AY 1 
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and Conditions which ſhall be taken No- 


tice of ih a Moment 
Pope Alexander III. began, in 1180, not 
to approve of, but to tolerate, with Relu- 
 Etance, in the Church of France, Com- 
plaints of Inſufficiency, contrary to the 
Diſcipline and Cuſtom of the Church + of 
Rome : Id nos patienter tolerabimus; theſe are 
the Words of that Pope, in his Anſwer to 
the Biſhop of Amiens, Chap. Quod ſedem, re- 
ſtor'd by Monſieur Pitbon. 4 7 
The Popes, who immediately ſucceeded 
Alexander III, follow'd neither his Example 
nor Opinion. Perſwaded df the Danger 
of the Toleration, inſtead of ſaying as he 
did, id nos patienter tolerabimus, they, on the 
contrary, anſwer'd, ſticking to the Spirit 
of the Church, and its primitive Diſci- 
pline, Romana Ecclefia conſuevit judicare ut 
quas tanq uam uxores habere non poſſunt, habeat 
ut ſorores. This is the Anſwer of Lucius III, 
in Chap. Ccyfultationi, even though the 
Queſtion was about real and manifeſt Im- 
potency, thro' an ill Conformation. - 
Among the Jndgments of other Popes, _ 
who admitted Complaints, either of Wives 
or Huſhands, on Account of Inability, ſome 
admitted no Proof but that of evil Confor- 
mation. Such is the Caſe of Chap. Acce- 
. piſti, 


50 — PR) 3 — Aha 


— 


'+ Alexander III. Chap. Quod ſedem. 
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* 48 4 wi 


piſti, where was a viſible Defect in the 


Huſband's Perſon. Such is that of 2 7 


Ex Litteris, where the Wife was manifeſt- 
ly defective in her Perſon, vitium 4 natura 
contractum, quod nec ope medicorum poterat ad- 


juvari. 


If other Popes, more indulgent to the 


Weakneſs of thoſe Wives, who came and 
dinn d em i'th' Ears; Volo eſſe mater, volo 
procreare liberos, &c. have admitted the dif- 


A 


erent Sorts of Proofs abovementioned, 
2 . . j 
twas with ſuch Precautions,as plainly ſhew 


the little Confidence they themſelves put in 
thoſe Proofs. 5 | 


Perſuaded of the immutable Doctrine of 


the Indiffolubility pronouncd by Feſus 
Chrift, which his Miniſters were never al- 
low'd to violate, they fram'd to themſelves - 


two Rules in ſuch Caſes. I's 
The firſt, that whatever Proof was ad- 


mitted, whatever Judgment was pronouncd, 
de talibus judicium pendeat ex futuro: + The 


Church foreſaw, and had often experienc'd, 


that ſhe might be deceivd in ſuch Proofs, 
either by the Wickedneſs of the Wife, or 
the Impoſture of the Huſhand, or the Col- 


Infion of both; that the Witneſſes, in Com- 


plaiſance to the Parties, might lie; that 
the Matrons might either be mifled thro 
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In noc. III. Chap. Fraternitatis. 
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Tgnorance, or miſlead others through Cor- 
ruption. os „ TS» 
Thus, when the Church-receiv'd thoſe 
Proofs, when upon thoſe Proofs ſhe pro- 
*nonned Judgment, it was always a provi- 
ſional and conditional udzment, under 
the Condition, that if afterwards the Fact 
ſhould appear to be otherwiſe, fi reus perj u- 
11 inveniay is, the admitted Proofs ſhould 
go for nothing, and the Judgment, being 
conditional, ſhould fall to the Ground 
with the Proofs. 
Ihe ſecond Rule, that || Sententia contra 
matrimonium lata non tranſit in rem j udicatam; 
becauſe the Judgment being conditional, 
and the Condition depending upon an E- 
vent which was ever doubtful, it was ne- 
ver true to ſay abſolutely and definitively, 
that the Marriage was diſſolvd, ſo long 
às the Faduum, which had ſerv'd for a Foun- 
dation to the Diſſolution, might be found 
fictitious, and the Proof falſe or colluſory. 
Hence it came to paſs, that Falſnood 
being detected, Fraud diſcoverd, the 
Church, inviolably ſticking to the ſacred 
Law of 1 oblig d the Wife 
to quit the new Huſband ſhe had taken, 
and return to the former; and the Huſ- 
band to forſake his new Wife, and take *' 
| - | the 
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| Gloffary, Chap. Accepiſti. 
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the other again, for the Reaſon which the: 


lame Glols gives, cum appareat ex poſt facto. 


Ecclæſam fuiſſe deceptam, priora. matrimonias 


reſtaurantur. 


Is it at all to be donbted, that the: 
Church, the faithful Spouſe of Feſus Chrift,. 


has often groan'd. at the diſcovering. ob: 


theſe Impoſtures, and with a juſt Griet be- 


held the proviſional Diſſolutions, as ſo ma- 


ny Attempts made by little and little up- 
on the Indiſſolubility of the Sacrament, 


that ſhe has with Pain endur'd all this Sean-- 


dal, of making marry'd People paſs from az 
firſt Marriage to a ſecond, of making them: 
return from the ſecond to the firſt, and. of 


keeping Citizens and Chriitians thus in- a. 


perpetual Uncertainty as to their Condi-- 
tion, and in continual Adulteries, when 
they had made Uſe of Fraud to obtain their 
Separation. Adulteries which the proviſi- 
onal Judgments did not excuſe; the Law of- 
Feſus Chriſt is too plain for them to do it; ft. 
vir dimiſerit uxorem ſuam, & aliam duxerit, 
adulterium committit ſuper eam; & ſi uxor di- 
miſerit virum ſuum (no Matter whether it be- 
done by an arbitrary Divorce, or by a: 


falſe Accuſation of Impotence) mechatur. 


From this Diſcuſſion of Decretals we may 
draw two very certain Inferences for our 


Carte. 
The 
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32 The PLEADINGS 
Ĩzhe firſt is, that from all theſe Decre- 
"tals, fo different, and often even ſo contra- 


"ito make of them. 
Ihe ſecond is, that from theſe different 
_ Deciſions of Decretals, there is not one, but 
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ry to each other, no general Rule can be 


drawn, whereby to fix the Choice cr 


Kind of Proofs, in Accuſations of Im- 


potence; and that the Diſtruſt which the 
| Popes themſelves were in of the. Uncertain- 


ty of theſe different Proofs, plainly ſhews 
the little Account the Church ought now | 


1 
* 


what 1s either againſt, or is of no Ule to 


Madam de Geſvres. 


If ſhe conſults Chap. Conſultationi, ſhe 


will there find, that it was a Favour that 
her Complaint was receivd; and that, ac- 


cording to the Cuſtom and ancient Diſci- 


pline of the Church, it might have b een 
rejected. 


If ſhe has Recourſe to Chap. Accepiſſi, 
and to Chap. Continebatur, ſhe will there 
learn, as well as in the Council of Com- 


piegne, Standum juramento mariti; and that 
the Cauſe 1s already decided againſt her by 
the Affirmation of her Huſhand. 


If ſhe adheres to Chap. Laudabilem, and 
to Chap. Littere, for the Viſitation ſeytima 
manu, ihe will there ſee, as well as in Chap. 
Accepiſti, that this Proof, beſides the,Oath, 
was deſird but in two Caſes ; oue, _— 

On the 
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e. * Huſband agreed as to his Impotence; ar 2 
1- when the and and Wife mutually ac. 
Ee cusd. each other; t'other, when the He 
T pretended herſelf a Virgin, to change her 
b Condition of a Wife into that of a Nun. 
e If ſhe wants any thing elſe in the ſame 
. Chapters, the will, in the firſt Place, find 
= in Chap. Laudabilem, the triennial Cohabi — 
* tation; but jhe will not find in it the Vil | 
f tation of the Wife's Perſon. 
t As for the Interlocutory of the trienni- 
t um, the does not like it; the has taken 
5 great Care to defend herſelf from it by a 
particular Memorial; and if, by her own 
. Conſe ſſion, that Expedient has its Inconve- 
= niences and: Doubts, what Opinzon ougat 
a to be had of all the others? 


In the ſecond Place, ſhe will find in 
napter Canſam, that the Viſi tation of the 
Wite, tor Proof of her Virginity azainſtthe 
Denial of the Huſband, 1s HD only fa- 


wore Religions. 
To conclude, ſhe will find in thoſe ſame 


Cha pters, than when the Point in Diſpute 
was 3 Sufficiency or Inſufficiency of the 
Huſband, the Huſband was order d to be vi- 
ſited, , de viro appareat ; and that that of 
the Wife was never usd, but when the 
Point in Diſpute was either her mie 
with reſpect to Marriage, or her V Virginity 
With reſpect to Religion. 17 
B 5 If 
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If ſhe fortifies herſelf in Chapter Fo- 
. poſuiſtz, which ſhe ſeems moſt to rely upon, 
the will ſoon be diſabus d, as to the Advan- 
tage ſhe flatters herſelf ſhe ſhall draw from 
ä | 
This Deciſion, according to the Expli- 
cation put upon it for Madam de Geſvres, 
would be very unaccountable. The prece- 
_ Popes had decided, that when the 
Wife accuſed, and the Hnſband deny d, /tan- 
dum juramento mariti, quia vir caput mulierts : 
They did not admit either the Oath of 
the Wite, or the Viſitation of her Per- 
fon, as a Proof of the Impotence of the 
Huſband ; and if we will believe the De- 
tenders of Madam de Geſvres, tis upon 
thoſe very Proofs, that that Pope decided 
the Cauſe. POS bb SI | 

Would that Pope, who had been ſcarce 
Tettled in the Chair, which he had poſ- 
ſeſs d but fifty ſix Days, have, at his very 
Acceſſion, given the Lie ſo formally, to 
the Judgments of all thoſe that had prece- 
ded him ? ö 
HBeſides, the Caſe in this Chapter, is 
quite different from that of our Cauſe. The 
Text does not make mention, either of 
the Impotence of the Huſband, or of the 
Accuſation of the Wife; and the Canoniſts 
Immola, Fohannes Andreas, and Butreius, have 
aſſur d us, for the Honour of that Pope | 
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and that Chapter, that it treated of the 
ſame, as Chap. Cauſam, of a Marriage 


contracted, but not conſummated, of a 


Wife, who having made a Vow of Reli- 
gion, was deſirous to be free d from her 
Huſband, only to execute that pious En- 
gagement. | 0 
Io which we may add, that. that Decre- 
tal has been ſo little heeded, that neither 
among the Letters of that Pope, collected 


in the ſeventh Tome of Councils, nor in 
the Extract that Bannius, in the Annals of 
the Year 1187, has publiſh'd, this is not 


inſerted. | 


The third Concluſion, which is very eſ— 
ſential to our Syſtem. If, in the Diſciphne 
of thoſe Decretals, the Church did conde- - 
ſcend to admit of thoſe different Proofs, . 
tho' doubtful and uncertain ; ſhe at the 
{ſame time apply'd the Remedy of pro- 
viſional Judgments, and Separations con- 
ditional, if the Church was deceivd, cum 
apparet Ecclefiam fuiſſe deceptam, the Judg- 
_ and Proof were of courſe annul- 
ed. = | 
But ſince it has been found that the Re- 
medy was much more dangerous and per- 


nicious than the Diſeaſe it ſelf, ſince the 
Uſe of proviſional Diſſolutions has been 
rejected, the Principles being chang'd, the 
Conſequences muſt be chang d too. It 


would 


= would-be the greateſt Abuſe, to found a 
1 definitive Judgment in Diſſolution of Mar- 
riage, upon caſual and uncertain "Proofs; 
it would be deftroying the Spirit of the 

Church, and making the Indiſſolubility of 
the Sacrament abſolutely Arbitrary. - 

It was believ'd in France, alter ſo many 
-Proofs were found defective, that a more 
real, more poſitive, and more certain one 
might be afforded by the Congreſs. As in- 
famous as this Operation was in all its Cir- 
cumſtances, it was embracd, as a Proof 
which might ſupply the Uncertainty of 
all the reſt. en 

It was ſoon found that this new- invented 

Proof had nothing ſuperior to the others, 

except it were more Impudence and Bruta- 
lity; and in the ſecond Means, we ſhall 

ſee how the Uncertainty and Caſualty of 
an Experiment, ſo often found defective, 
has at length cauſed it to be baniſh'd from 
our Tribunals; and how the ſame Age that 
ſaw its Riſe, did alſo ſee its Abolition. 
duch are the Changes which happen'd in 
the Diſcipline of this ſecond Time. Such is 
the Scandal of all theſe Changes: And we 
may ſay, that nothing does! more Honour 
to. the Purity and Severity of the firſt Pe- 
riod, than the Errors, Uncertainties, and 

Inconvencies of all theſe Proofs, which the 
Change of Diſcipline had introduc'd in the 
ſecond. But 
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But the Church (that vigilant Mother) has 
had Supplies of Wiſdom and Prudence, in 
all Ages; ſhe knows how to employ Evil 
it ſelt for the Good of the Faithful and 
to make Advantage, (if I may ſay) even, 

of acknowledg'd Frauds, and confeſsd Im- 


RE 55 
If at one Time, ſne has thought fit to mo- 


derate the Anſterity of the ancient Diſci- 
pline, to accommodate herſelf to the Weak - 
neſs of Chriſtian Women, to ſeek for Mo- 
difications, to try different Proofs: In- 
ſtructed by Experience of the Abuſe and 
Danger of all' thoſe Proofs; ſhe can and 
may either by reſuming primitive Di- 
ſcipline, reject, as ſcandalous, all Com- 


plaints of Impotence; or, by rectifying the 


New, reduce thoſe Complaints to certain 
Principles, and to manifeſt Proofs. 


We may even ſay, that ſhe has already 
done it, when in conforming herſelf to the 
wiſe Regulations of the Parliament, ſhe has 
baniſh'd from her Tribunals the impure 
Proof of the. Congreſs, not only as obſcene 
in its Operation, but alſo, as uncer- 


tain, and fallible in its Succeſs. The Abo- 


lition of the Congreſs, founded upon its 
Uncertainty, was the Abolition of all the 
Proofs, which have the ſame Vice of Un- 


Jus; 
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Jus; which is what we ſhall more particu- 
larly. demonſtrate in the ſecond Means. 


Second Means, founded upon the Doctrine of 

our ſuperior Tribimals; which in the Aboli- 

tion of the Congreſs, have aboliſh'd all Sorts 
of caſual and uncertain Proofs. © 


It is {aid for Madam de Geſores, that 
when the Parliament /aboliſh'd the Con- 
greſs, it did not at all aim at the other 
Proofs, which were made uſe of before the 
Congreſs. On the contrary, we ſhall ſhew, 
that from the Abolition of the Crongreſs, 
neceflarily follows the Abolition of all the 
Proofs which are uncertain and fallible, as 
is the Congreſs. _ 
If the Diſſolution of Marriages is a Scan- 
dal in Religion, tis a Diſorder in Families, 
and in the State: And the Parliament in- 
tereſts it ſelf in the Honour of Marriages, 
for the Good of Families, and of the State, 
as the Church does for that of Religion. 
Tis therefore a common Principle in the 
Parliament, and in the Church, not to ad- 
mit of any Cauſe of Diſſolution of Mar- 
rage, but upon real, evident, and infalli- 
ble Proofs. 
The Parliament was well acquainted 
with the Ancient Diſcipline of the Church 
in Canles of Impotence; it had ſeen all the 
T7. Changes, 
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Changes, and all the Inconveniences of 
the New. As it judged thoſe Cauſes only 
upon Appeals, it gave way to the Tor- 
rent of Cuſtom ; it had even tolerated 
and followed that of the Congreſs; but 
in the midſt of all theſe Cuſtoms to 
which it yielded with Regret, it did not 
loſe. Sight of the Rules of the primitive 
Diſcipline, ſo uſeful to the Good of Fami- 
lies, and the publick Order. e 

If we attend to what our moſt worthy 
Magiſtrates have ſaid of Parliaments, long 
before the Abolition of the Congreſs; we 
ſhall find, that their Zeal for the Purity 


of Manners, for the Honour of Families, 


and for the publick Good, aroſe not only 
againſt that Abomination of the laſt Times, 
and againſt thoſe obſcene”Proofs, which 


were the Preparatives of it: They went 


to the very Principle, the Fountain-head; 
and, convinc'd by Experience of the Un- 


certainty, and Inconveniences of Suits 
about Impotence, they wiſh'd they could 


baniſh what we may call the very 
Cauſe of Action, which they look'd upon 
to be only a fatal Invention of the De- 
pravity of the laſt Ages. See the Words 


of the illuſtrious Mr. Bignon, in the Caſe 


of Cote (37 Years before the Abolition 


of the Congreſs) The Depravity of the laſt 


Ages having overthrown the Mounds of Mo- 
e defty 
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 defly and Shame, bas introduc d theſe infamous 
Actions, till then unłknomn. And after ha- 
ving commended the Diſcipline of the firſt 
Ages, he goes on thus, To reſtore this ancient 
Severity, and laudable Continence, it would be 
neceſſary to aboliſh theſe Actious, as well of Im- 
potence, as of Congreſs, fo obſcene and ſbame- 
Ful, that the publick Modeſty cannot ſuffer 
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Theſe were the Sentiments of that oreat 


Man; theſe were thoſe of the Auguſt Par- 
liament, animated with the ſame Spirit: 
And can it be behevd, that Magiſtrates, 
who alike forbad, even Complaints and 
Actions of Impotence, deſign d, when 
they aboliſh'd the Congreſs, (which they 
did even leſs for its Obſcenity than for its 


Uncertainty) to let the other Proofs ſub- 
fiſt, which would be as obſcene, and as 
much or more uncertain than the Con- 
greſs. my TER £17 
The Congreſs was thought of only be- 
cauſe the other Proofs had been found doubt- 
ful and defective; and yet they would per- 
ſuade us, that tho they aboliſh'd the Con- 


greſs, which had been receivd as the moſt 


certain Proof; they meant to preſerve the 
other Proofs, which had been found by Ex- 
perience, to be more ſuſpicious, and leſs 
certain. If thoſe other Proofs were cer- 
tain, it had been uſeleſs to admit of the 
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_ Congreſs ; and if they were uncertain, it 


was not then lawful, and it is now yet leſs 


lawful to admit of them. There were 
three Motives that cans'd the Congreſs to 


be abolifh'd, its Obſcenity, its Uſeleſsneſs, 
its Inconveniences. KP 


Its Obſcenity : For, what could be more 


infamous, more contrary to the publick 
Decency, and the Reverence due to the Sa- 
crament, than the Impurity of that Proof, 
both in its Preparation and Execution? 
Its Uſeleſneſs: For what could be leſs 
certain, and more defective? Will any Bo- 


dy pretend, that a Conjunction, order d b 


Judges, between two Perſons, imbitter d 


by a Law ſuit, agitated with Hate and 
Fury againſt each other, can operate in 


them, that which in Perſons who agree 


| with each other, is produc'd by the Union 


of Hearts and Wills, which is alone capa- 
ble of animating that of the Body ? Has 
it not been ſeen by Experience, that of ten 


Men, the moſt vigorons and powerful, 
hardly one was found, that went out of 


this ſhameful Combat with Succeſs? That 


he who had unjuſtly ſuffered the Diſſolu- 


tion of his Marrizge, for not having given 
a Proof of his Capacity in the infamous 
Congreſs, had given real and authentick 
Proofs of it, in a ſubſequent Marriage? 
That in a Word, that unworthy 1 far 

| rom 
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from diſcovering the Truth; did generally 
only cauſe Impoſtnre to flouriſh. TEE 

Its Inconveniences: And this is the eſſen- 
tial Point, Upon the verbal Proceſs of 
the Congreſs, upon the Foundation of fo 
caſual a Proof, they uſed to break the moft 
ſacred Bond, they ufed to annull the moſt 
legitimate Marriage, annnlFd it irrecove- 
rably, and for ever; for, as it has been al- 
ready oblery'd, we have not follow'd in 


this Point, the dangerous Cuſtom of pro- 


viſional Judgments, and of conditional Piſ- 
folutions. Our Maxim, very contrary to 


that of the Deeretals, in theſe Cauſes, as 


well as in others, is, that res judicata pro 
wveritate habetur, and which deſerves a par- 
ticular Attention, the ſame Decree which 
pronounc'd the Abolition of the Congreſs, 
continued this Maxim as to eur Man- 
ners. N „ 

Aeſire Rene de Cordoan, Marquis of Lan- 
gey, had been caſt in the Proof of the Con- 


egreſs with Dame Mary de St. Simon de Cour- 
tomer, his Wife. By a Decree of the 


8th of February, 1659, his Marriage is de- 


clard null; he is condemn'd to reſtore the 


Portion, and all the Profits from the Time 


of the Celebration, and is prohibited to 


contract any other Marriage: She is per- 
mitted to marry. a 


F 


The 


The Marquis de GES VREs. 43 

The ' pretended Spinſter de St. Simon, 
does in Fact marry with Meſſire Peter de 
Canmont, Marquis de Boeſſe, and in this 
Marriage ſhe had three Children. © 

The Marquis de Langey (who' the very 
next Day after the Sentence was given, 
had proteſted before Notaries, that he 
would marry, notwithſtanding the Prohi- 
bitions contain'd in the Decree) follows 
her Example: He marries Demoiſelle Diana 
de Montaut de Navaille, and becomes the 
Father of ſeven Children, Nothing at 
all was ſuſpected in the Conduct of this ſe- 
cond Wife; and if we had receiv'd in our 
Caurts the proviſional Diſſolutions, and the 
conditional Judgments of the Decretals, 
that muſt have been the Caſe wherein the 

Judgment being void of it ſelf, the firſt Mar- 
riage muſt have been confeſſed to be legiti- 
mately contracted, and the two others de- 
clared null, as well that of the Sieur de 
Langey, as that of Dame de St. Simon. 

55 The Will of Dame de St. Simon ſuffici- 
© I ently cleard the Myſtery, the Iniquity of 
© | which ſhe endeavour'd to make amends for; 
ine order d by that Will, that the Suit which 
© I was depending with the Sieur de Langey (con- 
2 © cerning the Reſtitution of her Portion, and 
the accounting for the Profits) ſhould be ter- 

 minated by Accommodation, by the ſole Advice of 


the Sieur Caillard, Advocate in Parliament, to 
| whom 
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44 The PLEADING S for | 
whom ſhe bad declared her Will, which ſhe 
would have to be exactly executed, without any 
725 y's contravening it under any Pretence what- 
T n 
Vet, the Marquis de Langey, having ſud 
by Letters in Form for a Bill of Review; 
neither that Will of the Dame de St. Simon, 
nor the ſeven Children of the Sieur de Lan- 
gey, by his ſecond Marriage, were accepted 
for Arguments of a Bill of Review: His 
Bill was rejected, and the Parliament could 
find no other Expedient to repair the Pre- 
judice done to the Sicur de Lange), than to 
reduce to very little, almoſt to nothing, 
the pecuniary Condemnations, which had 
been pronounc4d.againſt him. 
| What Inconveniences, what fatal Con- 
ſequences, from theſe dangerous and fal li- 
ble Proofs? A very legitimate Marriage de- 
clared null. A Huſband, unjuſtly diſho- 
noured, condemn'd to exorbitant Reſtitu- 
tions: TwWOo Marriages contracted upon the 
Diſſolution of the firſt; both, according to 
Purity and Strictneſs equally unlawful: 
The Error, or the Malice, diſcover'd, ex 
poſt facto; and nevertheleſs, by the Autho- | 
rity of the Adjndication, become irrepa- 
rable. Once again, what Inconveniences 
What Horror BET bo 47 
*Tis by theſe Inconveniences, that the 
Parliament, convinc'd both of the 9 
neſs 


_— » ” ti 


2 ts ants er En 


" * ä 8 2 of K 1 R W 0 3 * C * 9 * 
r OY To fo C Fu 2H 7 e L WM” 7, 2 . 9 * 8 5 5 * 9 * N 4 
Tins K +4 Ts a in 1 * * *. 7 C D 7 9 E. 
2 . W 3 * 9 * o - wry 
b 2 7 * — 
7 * 
4 oY 


- The Ante oe Gr E S v RES 8. "0 


eſs, and Danger of ſo uncertain a Proof, 
a; for ever baniſh Ly it bn our Txibu- 325 
als. 
Therefore, when we. examine all the o- 
her Inter locutories, ought we not to ſay, 
ubi eadem ratio, ibi idem Jus, where we 17 


ark we ought to follow the Lam 
Rule 

Tho the Parliament pres but up- 
on one of the Sorts of Proofs, becanſe that 
only was in Diſpute, it has judg d the Prin- 
iple; in judging one Caſe, it has made a 
Rule for all the others ; for, as the Law it 
2 tells us, I quoties lege aliguid umm vel 
alter um introductum et, bona. occaſio eſt, cate- 
ra que tendunt ad eandem utilitatem, vel inter- 
pretatione, vel certe juriſdictione ſupplert : 
What is againſt the Law, does not extend; 
but what is conformable to the Spirit of 
the Law, does extend, ad ſmilia, where- 
en the Reaſon of the Law is to be met 
wit £2 ; 
The. Uncertainty of the Proofs propoſed 
by the Decretals, is acknowledg'd by the 
Decretals themſelves : This is what we 
have demonſtrated in the firſt Means. 
The Proofs ſuggeſted by the ſecond part 


of the PI he Searchers, have 1 
1 7 the 
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he ſame Uncertainty, and the ſame In- 
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16 The PLEADINGS jr © 
the Beanty, but the Vice cf Novelty. / It 
was never known in the greateſt Remiſſneſs 
of the Diſcipline, that it came into any 
- ones Thoughts to accept, or even to pro- 
poſe in an Eccleſtaſtical Court, the ſcanda- 
_ lous Proof of Erection and Ejection. 
This Proof is no more certain than the 
. — reſs, and it is undoubtedly much leſs 
Nothing is more natural, than the firſt 
of theſe two Signs; provided it be excited 
by an Object capable of ſuch an Effect, or 
or when it is produced by a Vivacity of 
Fancy. . 5 
Nothing, on the contrary, is leſs natural, 
or leſs voluntary, when it is commanded. 
Four aged Inſpectors come to a young Man, 
as Bearers of an Order of Court; and cal- 
ling themſelves the premier Judges of his 
Condition, in a Place, and at a Time, fit- 
ter to diſcompoſe, than animate his Fancy: 
Could they deſire of him a Motion, which 
their Preſence would be more likely to check 
than raiſe? And if the Congreſs, wherein the 


19 Preſence and Conjunction of the Object 


may more naturally excite Ability, has ſo 
ſeldom had the Honour of ſuch a Succeſs, 
how could the Hequets, and the Gayants, 
require, that Nature ſhould obey their 
Command, and pay them a Homage, which 
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me owes only to Freedom of Fancy, or to 
the Prickings of the Fleſn? 5 
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The Marquis de Geſvres, as is natural for 


a Man cf his Age, is ſenſible of theſe Signs 


and Sallies of Nature, - venit injuſſa Venus; 


he neither fears the Number, nor the moſt 


ſcrupulous Exactneſs of Viſits: But let us 
ſuppoſe, that in a firſt Viſit, in a Second, 
in-a Third, a young Man, the beſt conſti- 


tuted in the World, even, in his Chamber, 


In his Bed, who ſhould have Tidings brought 
him of the Arrival of four old Dotards, 
capable of ſuppreſſing that deſired Token, 
that Gift of Fancy and Nature, rather than 
to provoke, it; let us ſuppoſe, I ſay, that 
this young Man was not ſo happy as to 
find Favour in the Eyes of theſe Searchers, 
or that they did not find Favour in his, I 


- would fain know what they could honeſtl 


conclude or pronounce againſt him? Theſe 
Parts of his well form d in their Conſiſtence, 
Number, Length, &c. have not produc'd 
in our Sight, the Tokens, which our Curi- 
olity deſired; is he therefore incapable of 
thoſe Tokens? We have not found him in 
this Condition; does it therefore follow, he 
never can bein it? We have not ſeen him 
erectum; is he therefore inerigible? We have 
ſeen the Cauſes of Ability, but not the 
Effects; is he therefore unable; and muſt 
his Marriage be diſſolv'd? Is it peſſible for 

any- 
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any-body to argue in that Manner? Will 
any Judge be fonnd fo hardy, as to build 
upon ſuch a Negative, a Judgment of Dif- 


ſolntion 3 
Let us ſay therefore, that this Proof of 


the two Tokens, is neither more ſure, or 
leſs defective than the Congreſs; but let 
us further ſay, that it is les lawful, and 
(under permiſſion) more criminal than the 
Con 5 All that paſſes in the Congreſs, 
is at leaſt the Effect ef a lawful Embra- 
cing, between a Wife and a Huſband; but 
how can People dare to maintain, that it 
is lawful, out of the Action of Marriage, 
either to the Party to uſe Friction himſelf, 
or tothe Searchers to provoke him to it? 
And indeed, to ſpeak here only of the 
firſt Sign (without ſtretching our Thoughts 
to the filthineſs of the ſecond) this TINY 
Sign mult be either natural or procured. 

The natural depends upon a Caprice cf 
the Fancy, which the Will has no Com- 

mand over. 

The procured, out of the Action of Mar- 
riage, is a Crime; and, upon any other 
Occaſion, there can be no exciting it, or 
even conſenting to it, without ſinning. 

The Council of Ti ent, after St. Paul, looks 
upon theſe Riſings of the Fleſh, theſe Diſ⸗- 
orders of the 8 as a Sin, when 


the Conſent goes along with them, or when 
ſtrenuous 


The Marquis de GS VRES. 49 
Gann and hearty Endeavours are not 
made uſe of to ſuppreſs them. 

It is therefore true to ſay, n Fo Gam... 5 
greſs 3 is only ſhameful, but; not criminal; 


but that thele. Tokens, defired by the Sear- 
chers, are at the ſame time infamouſhy 


|| ſhameful and cruninal.-: 


And yet, People give "themiplnien! the 
Liberty of declaiming in the Sanchiary of 
the Tribunal, and publiſhing 3 in Writings, 
that the Searchers 2 Secrets for exciting Ma- 
tion, Spurs to prick the Senſibilitys That the ſe 
Excitements are 0 Crames, when they are made 
uſe of for the better I nformation of the Church, 
and enable vor to. decide the Doom of: a great 
Sacrament. 

What, are hel perten Secrets re- 


fog d to Men of Art? It may be ſaid, they 


are the Ideas of an Orator, who-wantons 
in his Declamations. But, uchat are thoſe 
pretended Excitements, that are ſaid to be 
lawful? It may be ſaid that they are Blaſ- 
phemies. When St. Thomas ſaid that thoſe 
aan are no otherwiſe Kune than 


6 


"Io | Ay 
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any where elſe. He never ſaid, that che 
Intention, the End, the Intereſt, and Ne- 


ceſſity, for which a Sin is committed, hin- 


ders or wipes away the Sin. 


The Inſpection of Madam 4 Gefores, de- 
two Searchers, is it a' Proof any more to 


be admittedꝰ 


Let the Inſpection he ever ſo contrary to 


Chriſtian Modeſty, Madam de Gefvres flatly 
declares, ſuch a Scruple does not make her 


uneaſy ; let Denudation, baring - herſelf 


to ſeveral Witneſſes; let the Touch of ſe- 
veral Hands be ever ſo ſhocking to Decen- 


cy, Civility, and good Manners, Madam 
de Geſores calls all this, common To- 


picks, a worn- out Veil. Further, if you 
will believe her, the Dignity of the Sacra- 
ment is mightily beholden to her, for the 
Sacrifice The is defirous to make to it, of 


her Modeſty. We are, adds ſhe, at a Bar, 


where Modeſty always gives way to Truth. 


Well, fo be it; well ſzy no more of Mo- 


deſty, ſince Madam de Geſvres looks upon 
ſuch Diſcourſe, as a morahzing Sermon, 
which does not affect her: But then, don't 
let her offer to us the Contempt of her 
Modeſty, for a Proof of the Truth. The 


Sreater 


— 
— 


_ — 


| + Theſe are Madam de Geſyres Words 1s her Repli- 
cation. 
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The Marquis de GE SVRE S. 31 
—— Boldneſs there is, in thus expcſ 
ber Perſon, the more ſuſpicious at 
is, and ill be much more {o, when in the 
ſecond Part, we ſhall ſhew the particular 
Circumſtances, wherein it will appear, that 
the who amor ſo little Account of Mode- 
fy, does not make over much of Tri th. 
Let us now examine the 'Theſis in 


ral 2 Ts Inſpection of the Wife a Lf, 
certain, evident Proof of the Huſband's 


Sufficiency, or Inſufficiency? 


The Queſtion is not, in what Order to 
place this pretended Proof; whether it is 
to be kept to the laſt, or whether it ſhall 
be made aſe of previous to all others. 
This Order of Proofs, is a Syſtem of the 


; Brain, contrivd with a great deal of Cun- 


ning : But this Syſtem, which has its In- 


; i} conveniences, is not eaſily reconcileable 


with the Rules; for either all thoſe Proofs, 
which are to be made uſe of in ſucceſſive 
Order, are certain and evident of them- 
ſelves, or they are not fo: If they are cer- 
tam and evident of themſelves, any one of 
them is ſufficient, without trying the reſt: 


| But if they are not ſo, not any one of 
them ought to be admitted ; ince one, 
two, three, four Kinds of uncertain Proofs, 


cannot make one certain one; nor are 


they, properly peaking, any Proofs at all, 
eſpecially in a . where the Condi- 


tion 
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tion of a Sacrament being concerned, no 

Judge can decide thereot, but- by mantel. 

Alfi infallible Proof. 

Inſpection: of - the Wife < as hath 1288 

nm) was never order d in the Canons, 

ar: Decretals, for determining the Suffici- 
<ENCY.;OrL Inſufficiency of a Huſband. The 


Advocates of Madam de Geſvres, -who are 
| to lberal as to allow 1500 Years to the 


Antiquity of this Proof, have not been able 
to. give any Example of it. The Inſpecti- 
ons of young unmarry'd Women, accuſed of 


.Hawing violated their Vow of Virginity, e- 


wen thoſe of Wives, who had made a xg N 
zt, and to accom pliſh it, touch'd with Re- 
morſe of Gant ſought to free them- | 
felves from Marriage, and who affirmed || 
chat they were Virgins, in order to retire to 
A religions Lite, are not Examples to be pro- 
os d the only one which they thought 
zhey had met with in Chap. Propgſuiſti, is 

n to our Caſe; and it it were to bę 
umlerſtood as they would have it, it oaks 
>" e or. be ae by; all the 
Te 123 | 
E ſince has Dees, | hands nfo the F, 
Abolition of the Congreſs, the. Viſitation 
of the Wife has been practiſed, either, as | 
Preliminary to the Congreſs, for ekamin- 
ing into the Perſon of the Wife, Whether 
Zhe cl Not bear in n hebſarry ſelf. wg 
LU. 
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ſtacle to the Conſummation; or as a Pres 


amble, which the Huſband himſelf deman+ 


ded, it is very certain, that this Viſitation: 
of the Wife, was never admitted as a Proof, 
either of the Sufficiency, or Inſufficteneys 
of the Hudbang: oo fr FER 
It was not at all admitted as a Proof 06 


* 


Sufficiency ; on the eontrary, the Decrees, 


and eſpecially that of Langey; have decla- 
red that it was no Proof thereof 

The pretended Lady de St. Simon was in- 
ſpected, as well as the Sieur de Langey, her 
Huſband. The Searchers had deelar'd in 


their Report that they had found both of, 


them in a Condition that Man and Wife 


ought to be in; the Wife, ſhe talked in the 


ſame Style and Pone with Madam de Geſ 
vres, that if ſhe eeas'd to have the Appea-- 


rance of a Virgin, it was occaſion d by 


the brutal Attempts of an Impotent, and by the 


Strugglings of a Leve equally ſteril and furious, 


which tried every manner of Way to ſatisfie it: 
ſelf. The Viſitation was of: no Uſe to the: 
Sieur de Langey; twas adjudg'd, that the: 
Condition his Wife appear'd to be in, was; 
no Proof of his Capacity; fo the Congreſs: 
was order d; this ſame Huſband, (who car- 
ried the Point, in all outward Appearance, 
in the aforeſaid Inſpection of his Wife,) 
was caſt himſelf in the Proof of his own 
Perſon : The Congreſs decided 1t againſt: 
& 2 him, 
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54 The PLEADINGS for 
kim, notwithſtanding the Viſitation, and 
his Marriage was void by a Decree. 
It is therefore adhudged, that the Inſpe- 
ction of the Wife is not a Procf. of Sittti-. 
eiency in Favour of the Huſband. oo 
It is likewiſe adjudged, that it is no Proof 
ef Inſufficiency, in Favour cf the Wife; 
for if the Inſpection of the Wife, was ca- 
pable of deciding it, there had been no 
Occaſion of proceeding fiom the Viſitation 
10 the Congreſs. All the Judgments, 
which have order d the Congreſs, are there- 
fore fo many Prejudications, that Inſpe- 
ion was not any Proof, either pro or 
It had been very unjuſt, that the Wife 
ſhonld have carry'd the Caule by the In- 
ſpection, becauſe ſhe might have had a Se- 
cret, to have look d like a Virgin; and 
that the Huſhand ſhonld have loſt it, tho 
by the Inſpection, his Wife had not had 
the Appearances of a Virgin. The Con- 
dition would have been in no wiſe equal; 
all the Advantage would have been on the 
Side of the Wife, and all the Hazard on 
that of the Huſband: For if the Wife ap- 
pear d to the Eyes and Fingers of the Ma- 
trons and Surgeons, integra & intata, ſhe 
would from thence conclude, that ſhe is a 
Virgin, and her Huſband Impotent ; and 
it on the contrary, ſhe did not appear a 
| | Virgin, 


N * Shea n 
g e CEP ye * 2. — N n "> 2 
TY . FAY 2 
- 


Ws Marquis de GESVRES. ” 

ſhe wonld come off, with ſaying 

2 e Lady Langen did, and as Madam 4 
Geſures in her Memorials already ſeems 

prepared to fay, namely; that it was occa- 
fion'd by the Attempts of an Impotent 

Haſband, and the Strugglings of a Love 

equally fteril and furious. Let us therefore 

| talk Some iv to the Rules,- and ſay, that 

the ſame Uncertainty, which allows not 
the Inſpe ion of the Wile, to be a Proof 
for the Haſhand againſt her, does not any 

more allow it to — a Proof for n 
her Huſband. _ 

An Uncerainty, 3 not only Z 

. the Frauds and Juggles that may be A d, 
but even upon the Inſtitution of Nature, 
independantly of all Frand. 

How many known Examples are there, 
and how man unknown, of Tricks uſed 
on theſe Occaſions; artificial Maidenheads, 
factitia Vixginitatis, Virginities made by the 
Apothecaries. Authors, Thyfte cians 4 
Canoniſts are full of them; *twill be e- 
nough to remind you of two or three of 
them. : 

The firſt, reported by Hoſtienſis, of a La- 
dy, namd Caſatella, que inſtrumentum ſum 
 adeo coarctavit, quod & viro & ommibus aliis 
inhabilis fuit falta: So that all the Art cf 

the Phyſicians could find no Remedy for 
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Another is atteſted by Ambroſe Peryeius, 
ak, a Woman, who after having lain in of 
à firſt Child, fo ſhrunk up ler Parts, by | 
Aſtringents, during the Time ſhe went 
with a ſecond Child, that ſhe could not be 
-broug ht to Bed of it, without being cut. 


21 bes others, one of which is certify'd by 


:Riolons de viſu, of a Woman that was 
failn in Labour, that was fo ſtreight, that 


the Point of a Lancet was not able to 


Penetrate; end another, reported by Hen- 
157 Mini bin, of a young Wench; who was | 
big with Child, and the Capacity of thoſe | 
Parts could hardly receive a ea. 
Eachias is ſo perſuaded of the Truth of | 
Aſtringents, that he does not foruple to lay, | 
that by this Stratagem, the moſt nden, 
moſt debauch d Strumpet, may give herſelf | 
all the apparent Merit of a Virginity. 
This is alſo one of the Reaſons, which 
made Pontius ſay, in his learned Treatiſe 
of Marriage, Lib. VII. ch. 66. numb, 7; that 


Fallax eſt inſpectio an virgo ſit ; from whence 


he concludes,  mmmb. 8. in theſe Words, ve- 
ry remarkable for us, Si Mulier aſſerat ſei iu- 


cognitam, Vir autem af mat alias non ſont 
aliæ een convincentes, credendum et 


viri 


1 
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& Facile eſt per medicamenta adeò geniedl]a femi- 
nea reſtringi poſſe, ut corruptiſſimum & ſubagita- 
tiſſimum ſcortum virginem pro ſe ferat. 
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vr i juramento juxta, Cap. Si quis; & Cap: I. 
De frigidis, Neque obſtabit, quamvis mulier 
exhibeat ſe inſpiciendam & incorrupta appa- 
reat, cum ea inſpectio fallax omnino ſit, ac f 
mina poſit in odium vii facile ſe virginem. 


ementiri. 1 5 
But let ns away with theſe Suſpicions. 
of Fraud, and ſuppoſe (yet without be- 
lieving it) that * a young Lady, train d up in- 


a School of Piety, imbu'd with the Principles of; 


Religion, &c. is not capable of practiſing. 
ſuch Arts, and of preparing ſuch an Ope- 
ration for the fix Months F leiſure Time, 
which ſhe had, when ſhe was abſent. ſa 
long from her Huſband. The ſame Do- 
ctor and all the reſt aſſure us, that even, 
according to the Inſtitution of Nature, the 
Inſpection of the Wife makes no Degree 


of Proof. 7 


The Phyſicians, the Canoniſts, hold for 
a Rule, that in Nature, there is no certain 
Sign of Virginity ; that ſome are Virgins; 
. b die I „ le 
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* Theſe are the very Words of the printed Plea. - : 
+ Madam de Geſvres is ſo well acquainted with the 
Uſe and Effect of Aſiringents, that in the ſecond Interro- 


gatory, which ſhe has caujed to be put to her Husband, 


Art. I, II, III. e. aſcribes (in very learned, tho“ very falſe 
Terms) the ſuppeſed Impotence ſhe acciſſes him o, to 
the aſiringent Medicines, which fhe ſays bad been apply'd 
to her Husband, in a Diſtemper he had when he was # 
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d yet don't appear fo, while others may 
appear {o, and yet are not fo. 
Among the Phyſicians, there is not any 
one (unleſs it be Pineius, who, tis ſaid, re- 


tracted his Opinion afterwards) but affirms 
that Viſitation is an unprofitable Method 


of proving Virginity ; and that after a 
certain Age, there ceaſes to be any certain 
Sign, by which to diftinguiſh a Virgin 
from one that is not ſo. 


I Zachias, after having problematically 


treated the Queſtion, concludes with theſe 


Words, Verum his non obſtantibus, prima con- 


clufo bec ft, virginitatis nulla dantur cer ta 

madubitabiles nota; and he adds, that this 
is the Opinion of all the Moderns; he 
cites a Multitude of. others, as you may 
ſee at the Bottom of the Page. | 

* Du Laurent, a famous Anatomiſt, trea- 
ting of the Hymen and Tokens of Virgini- 
ty, affirms that he is convinc d by an infinite 
Number of Experiments, that there is no 
fuch Membrane as the Hymen is deſcrib'd to 


bez that if there be any ſuch Membrane, it is 


not in the Inſtitution of Nature; that there- | 
fore we muſt look out for other Tokens of 


5 Virginity, 


6— — it. 


| Lib. 4. tit. 2. queſf. 1. 71m. 14. Toubert, Pars, Au- 
genius, Fortunatus fidelis, Condrochius, Nancelius, 
Vlains, Valleſius, Vincentius, Alſarius, and ſeveral 
others, ſays he. | 


4 Lib. J. queſt. 13. pag. 256, 
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ity, and that he knows not of any 


+, We may likewiſe. conſult upon this 
Head the vther Anatomatts, J 
Phyſicuns, whole Names are underwritten. 


N 


other Anatomiſts, Surgeons and 
And it is ſo univerſal a Truth in Phyſick, 


that it wen {or a maniteſt Coneluſion in 
pub lick holes, unlla dantig vir ginitatis figna. 
Ihe Cauoniſts likewiſe are convinced of 
this Iruth; Heftienfs in his Summa, fol. 83. 


Edit. Ven. and the other whoſe Names are 
TTT 7 ·ůã⸗gggg er RT 

Even the Decretals have expreſly de- 
clar d it, nam oculus & manus obftetricum ſape 


falluntur. 


In ſhort, the moſt celebrated Theologiſts 
wm Caſuiſts have given us their Deciſion 
of it. OED 

St. Ambroſe affirms, that it was the Opi- 


nion of the ableſt Phyſicians and Surgeons 


of his Time: Ipſi archiatri dicunt non ſatis 
liguido comprebeudi inſpedionis fidem, & apfis 
m diciuæ vetuftis Doctor ibus, id ſententiæ fu- 

E. . ; | ; , 
% e before cited, lays it down as a 
Principle, and from thence concludes, that 
the Inſpection is of no Uſe; quamvis per 

i 55 inſpectionem 
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f Oribafius, Soranus, Fernel, du Laurent, Bartho- 


lomee, Euſtachius, de Graaf, Riolanus, Plempius, 
Fabricius, Henry Minikin, Verheyen, Lanus, Dio- 
nis; Mauriceaux, and de Vaux. 
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ectio omnino fallax eſt. 

Commitolus, one of the moſt approv 4 
Caſuiſts; inſpectio virgims vana eft, & turpis, 
Futilis & vana, qua qui eam adj icit, Putat 
dari certa figna virginitatis, cum ea non dart | 
 fuperioribus annis, in frequenti cætu Medico- 
rum & Philofophormm Academia Pataving, 


Per ſubtili iner eos . halita diſputatione 


e fit = rpis, quia totius fami- 
Tie nomen, & 7 knee eber 

Monl. de St. Beuve, who was very well 
Alla in Matters of Morality, and has 
writ concerning it with very good Stcceſs, 
ſays thus : : f. hat I ſpeak of the Inſpefion of | 
the Wife,” and of the Congreſs,” he writ | 
before the "A boſitachs in 1677. | it is my | 
Opinion, wherein I am ſo well grounded, that I | 
don t think that it is in a Fudge Power to be 
Preſent at the Encounter, and to ſüpport, 1011 
two Methods, as uncertain, as they are Ham- 
* and ſcandalons, 4 Judgment, to declare a 
Marriage nul. There 1s no Judging by den. 
ing the Wife, whether the Mar rzage vas, l- 
ſummated or 1. 

If Inſpection of the Wife be uncertain, 
Pech denn Natnre, and from the Sagacity 


of Art itſelf ; if (to make uſe of Madan 


de Geſuress Advocates own Compariſon) we 
wander and go aſtray in this. Path which 


leads to the Hamlet ; ; it muſt he concluded, 
| Nen 354 $644 1% thit 
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that it is no Proof to be admitte, and | 
that it is buried with the Congreſs. 
To what Proof, therefore, is Madam de 
Gefores reducd ? to that which is made 
uſe of againſt herſelf. To have prov'd her 
Haſband inſufficient, there-ought to have 
been found in his Perſon a real and viſible 
Defect, in ſhort, Defe& in Conformation ; 
whereas the Searchers unanimouſly own tt 
to be a very good Conformation, and de- 
ſcribe it accordingly. 
Madam de Geſvres's Advocates may refine 
as much as they pleaſe, upon occult Impoter- 
ces, inter nal Incapactties ; all that is but 
Froth; conjectural Proofs are not us d to be 
admitted here. Let them f. ay, that the Huſ- 


„bands whom the Wives complain'd of in 
I F the Decretals, were not wanting in Con- 
e formation; that thoſe, who were oblig'd to 
1 undergo the Congreſs, were well conform d; 


we will battle them with their own Argy- 
2 ment. N 
The Hrſbands: mention'd in Phng of the 
- Decretals, had a good Conformation; and 

pet their Marriages were diſſolvd upon 
„ other Proofs, it 1s true; but on t'other 
„Side, hou- often has the Church herſelf 
1 | confeſs'd ſhe Was deceivd, by r not ſticking 
i "to good Conformation, but ding into 
11 other caſual and uncertain Provts? 
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. Thoſe who.underwent the Congreſs, had 
a a manly Conformation, and yet that, was 
judg d not enough, and another Proof was 
exacted from them, it is true; and herein 
conſiſted the Abuse e winch the Parlianient 
e lod d, and which 1s at length abo- 


lind by their Order. | 

Contormation is a Proof, that has its 

Foundation in Nature itſelf. - 

A Child is born wit all che Parts of a 
well organiz d Body; Nature, who ani- 
mates all thoſe Paris, aſſigns each its pro- 
per Function; all thoſe Parts, born toge- 
ther, take likewiſe their Growth or Dimi- 
nution together; they increaſe together in 
Jonth; they are at a Stay together in Man- 
hood; they leſſen together in old Age : | 
It cannot therefore be ſaid, without dil. 
honouring the Wiſdom of Nature; : that | 
having, 2. d all thoſe living Parts at one 
and the ſame Time, with Proportion, Con- 
ſiftency, and Diſpoſition, neceſſary to their 
| 3 I Deſtinations; ſhe did not at the 
ſame time give to each the ſuitable Nou- Þ 
riſhment and Strength for fulfilling the 
Deſigns of Nature's ſelf. [ 

We * out of this Rule, the Acci- 

Fel which befal the human Body, and 
which may put out of Order the beſt con- 
form d: But ſuppoſing, according to our Sy- 
ſtem, a good Conformation of Parts, with a 
laudable 
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laudable Habit of Body, that is, a ſound, 
whole Body; we may ſay, that this Man 
is a perfect Man, capable of all natural 


Operations. 2 1-5 . b 
Upon this Principle, every Man is re- 


W puted able, in like Manner as every Man 


is preſum'd ſoundrof Body, if the contrary 
does not appear by ſome real, viſible, aud 
maniteſt Defect, becauſe preſumitur in qua- 


libet cauſa id quod frequenter accidere ſolet; 


and as the Gloſs upon Chap. Si quis, ſays, 
vix aliquis invenitur impotens ad coeundum. 
The Perſon accuſing, 1s to prove the Ac- 
cuſation, not by Conjectures, but as the 
laſt Law, Cod. de probat. ſays, aperti ſimis do- 
cumentis, vel indiciis ad probationem indubitatis 
& luce clarioribus. You accuſe me of Im- 
potency, againſt Preſumption of Law and 
Nature; it therefore lies upon you to prove 
it; and this yon cannot do, but by ſome 
real, evident, and manifeſt Detect in my 
Conformat ion. 7 
There are in Fact, no ſurer Rules to go 


by, in judging of natura! Things, than 
thoſe of Nature's Self. But let us ſnppoſe 


for a Moment, that even this Principle 
may be ſometimes dubious, that there may 
be inward Feebleneſſes, ſecret Defects, 
ſome Incapacity within, which fruſtrates 
the Capacity without; what Proof ought 
to be made of this? Will any go about to 
| | - prove 
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prove an obſcure Thing, by a Proof vet 
more obſcure; and expoſe. anew, the Sa- 


crament, to the Danger of thoſe Uncer- | 
tainties, which the Chee of Parliament | 


has baniſh'd with the Congreſs? Two 
Rules are enough. to ſettle all-the Scoop} 
upon this Head. 

The firſt, of two Sorts 5 Proofs which | 
may be obſcure, that which is maſt natural, 
and moſt commonly ſure, is preferable; 
therefore, good Contormation, which is a 
Proof perfectly natural, and generally, if 
not always, ſure, is doubtlels preterable, | 
both to the Inſſ dection, and all thoſe other 


Proofs, which in all Times have been found | 
to be uncertain and defective. | 


The ſecond, drawn from the Decorate | 
themſelves, and from their Gloſs, and 
which alone can form a Deciſi ion, viz. Of 


two contrary. Proofs, that which tends to | 


keep the Marriage in Force, pro matrimomo, 
ought to prevail over that which is, conta 


ꝛinatrimonium, and which tends to vacate it. 


If theſe two Rules do not ſatisfy; if tis 
reply d, that thereby the Marriage of an 


"and that it tis expoſing a Wife, for her 
whole Life, to the moſt ditmal of all Con- 
dlitions, the Objection may be very ęaſily 
and much more juſtly retorted. If we re- 


— 
— 


vive the forbidden Practice of caſual Proofs, 


8 we 


Impotent, may chance to be confum d, 


Wwe run a much greater Hazard of diſſol- 
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ving, as formerly, many legitimate Mar- 
riages, and of frequently violating, by 
conjectural Proofs, the Indiſſolubility of 
the Sacrament. Can any one heſitate be- 
tween theſe two Inconveniences? But the 
third Rule, already cited, and taken front 
the Text of thoſe Decretals, gives a finiſh- 


ing Stroke. Tolerabilius et aliquos contra 
ftatuta hominum dimittere copulatos, quam con- 


tra ſlatuta divina legitime conj unctos ſepara: 
F JPY Kar. a, M7 AF : T1 EY 111 1 | 
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And by thus rejecting all theſe defective 
Proofs, we are ſo far from doing a Thing 
contrary to the Laws, contra ſtatuta homi- 
unm, that on the Contrary, the Civil Law 
concurs herein with that of Jeſus Chritt, 
for maintaining the State of Wedlock. 
Such is the wholſome Effect of the Re- 
gulation of 1677.* The Officials, well ap- 
priz d of the Wiſdom of its Motives, well 
convinc'd that the other Proofs, no leſs ob- 
ſcene and uncertain than the Congrefs, 


| were aboli{h'd/with it, have made no Scru- 
ple, as to the Spirit and Extent of the. 


Law. The Phyſicians, and Surgeons of 
greateſt Note, Who have made Inſpections 
and Reports in this Court, particularly, 
ſince the Proſcription of the Congreſs, have 
LF 32. 2761 To(0TOL 2 7-07 DL 
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* In that Year, the Congreſs was aboliſh'd in France. 


x 
1 
. 
. 
: 
. 
. 
1 
5 
1 
, 
: 
| + 
x 
: 
ö 
1 
' 
£ 
i <1} 
bl 
i? 
? 


e — — — - 
— 4 Craroo_— aw ey ; a — — * _ 
* —— e gt 2 - — 
— or 4 — — 2 — 


* » — — — — 
” —&< : . — a rar - — 
=_ — — — 
2 - — SLID 
"—_— 3 - q * „ — — s 
— r - 
r — — . ——— . —— —— ——————— — 
* 


6s ThePLEADINGS for 


— 
0 8 


ven ſufficiently to underſtand, by their 
— that ſince the Time of that Re- 
gulat ion, they have no longer any other 
Tokens to examine, any other Proofs to 
lock for, than good or evil Conformation. 
Some of theſe ſage Searchers have pri 


ded themſelves in declaring in their Re-| 


ports; that it was the ſole Thing (fince tbe 
Condemnation of the Congreſs) which they were 
permitted to examine. Others, without repeat- 
ing the ſame Reaſon, have intimated. the 
fame Submiſſion to the Regulation, by con- 
fining themſelves in their Reports, to the 
fole Examen of good or evil Conformation. 
Upon this Pook 


Tf the Inſpectors, who were appointed 


in this Cauſe, had imitated the Prudence 


of thoſe who preceded them; if they had 
taken care not to have gone out of the 


Bounds of their-Competency ; if they hed | 


had the ſame Deference and Reſpect, which 
their Elders had for a Regulation, which 


was too publick to be unknown; they would 
have held to the former Part of their Re- 


5 port, which, being clear, preciſe, and po- 


ſitive, 


Proof, without carrying 
their Curioſity further, they have deter- 
min'd whether 2 Man was inſufficient or 
not; and tis apparent from feveral Ex- 
amples, that the Officials have requir d no 
other Proofs for pronouncing their Deci- 
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ſitive, had been of itſelf enough to have 
decided the Thing; and had for born ff 
ving (by the ſecond Part) Occaſion of 
clamation to the N and Scandal to 


the Publick. 
We produce four Reports, and > many 


1 Wee which have followd, to prove 


this Cuſtom; thoſe of Dubut, in 1675; le 
Faye, 1684; Royer, 1694 3 D'amour, 1703. 
We likewiſe produce other Reports, in 
the ſame Form, on which we find no Judg- 
ment at all; which makes it be preſum d. 
ae ¶ chat the Parties abided by the Veracity ol 
the Reports e ſimple Conforma- 
tion. In none of theſe Reports, in none 
of theſe Judgments, do we = either the 
WF Searchers propoſing to inſpect the Wife, 
or the Officials ordering it. | 
In the Buſineſs of Cabu, tryd at Blois; 
in that of le Groſs, try d at Rheims, and 
followd by a Decree reported in the Jour- 
nal du Palais, the Women were not viſited. 
We ſhall now more particularly examin 
| this ſecond Part of the Reports, in explain- 


ing the particular Circumſtances. 


PART 
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Wiberein f 15 ee by particular Cir- 


cumſtances what was laid down i in thel 


© firſt: Parr by general Principles; Ana, 


at the ſame Time, Anſwer is made 


"+80 . 


1 E particular Circumſtances are ta- 
ken from the two Reports of the 
Searchers, and from the I nterroga-| 


tories; and as each Party takes.its Argu- 
ments from theſe two Sorts of Acts, the 
Obſervations which ſhall be made on thoſe 
two Acts, will ſerve at once to confirm the 


Meaſures of the Marquis, and to anſwer ; 


the contrary Objections. 


1 on the Searchers Reports, 


The firſt Part of the Reports is clear: 
The Searchers unanimouſly atteſt a good 
Conformation, and that's enough. 


When 
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When the Advocate of Madam de Geſ- 


vres 1s pleas d to ſay Configuration inſtead 


of Conformation, tis a Quibble which ought 
not to be admitted. Configuration. is {aid 
of the Works of Art; Conformation is un- 
derftood of the Works of: Nature: tis the 
very Word us d in Phyſic and Surgery, 
which have the human Body for their 
Object. 

In the As Part of the 1 the 
8 raiſe Doubts; but their Doubts 
ought not to detain the Judges. | 

When the Searchers Scruple falls upon 
a Fact within their Juriſdiction and Com- 
miſſion, the Judges may ſcruple along with 
them; but when their Scruples relate to 
A Fact beyond their Commiſſion, the Judge 
makes a Diſtinckien. and 80 on with his 
Deciſions | 7 

The Searchers, 95 true, are not dare 
v. itneſſes; „ büt . neither are they Judges; 
theirs is a third Function partaking of both; 


they are above a Witneſs, fo far forth, e 2s 


in examining a Fact, they give their Opi- 
nion on the Fact they have ſeen; but the 
judge is above them, in that they derive all 
theit Power from him, in that they can- 
not pronounce their Opinion, but upon 
what Fact the 857 adge marks out to em, and 
in that the Judge is ſway'd by no more cf 


their Opinion than what he thinks conſen- 
| taneous 


taneous both to the Letter of their Comm nmiſ. 
ſoon, and to the Rules of Iuſtice. 
ded upon Or- 


From theſe Maxims, 
1. That after the Searchers have exa- 
min d the Body of the Marquis de Geſvres, 
and agreed that hes well conform d, it 
-was not in their Power to go further, and 
ſay, that thoſe Conditions are not ſufficient. It 
x 22 to them to relate the Conditions 
W they had ſeen; but the Judge was to de- 
= cide, whether thoſe Conditions are ſufficient or 
; not. The Exiſtence and Deſcription of 
- thoſe Conditions regard à Queſtion of 
Fact, and that is all was refer d to them; 
the Sufficiency or Inſufficiency of thoſe 
Conditions concern a Queſtion of Right, 
and that is what's reſerv'd to the Judges. 
2. They were orderd to examine the 
Body of the Marquis de Geſures. Madam 
de Geſures had exhibited againſt him, that 
his Body was defective by reaſon” of a Di- 
ſtemper in his Infancy, and the Medicines 
ply'd thereunto. The Truth or Falſity 
this was the Object of their Inſpection, 
and they ought to have reſted there. 
They were not commiſſion'd to obſerve 
min the Marquis's Perſon the Effect or Ab- 
ſence of the two other Signs. | 
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3. The Scruple of che Searchers is the 
more to be rejected, becauſe it tends to 
the clearing up a Thing which was not 
deſir d of 8 by the Official, and which 
he was very far from ordering, becauſe of 
the Impurity thereof; for, in good earneſt, 
(whatever Subtilties are made Uſe of by 
the other Side) to what do two of 
the Searchers ſay, That two Tokens 
having not appear d to them, they cannot 
abſolutely decide concerning his Capacity, 
but only to lead on the Judges to new Ex- 
plications upon both thoſe Tokens? To 
what Pu e do the other two ſay, that 
they are 0 Opinion, in order to paſs a Deciſ- 
on, 14 there ſhould appear in him ſoms Tokens 
of the firft Faculty; and that even thoſe Tokens 
of the firſt Faculty wor'd not be ſufficient, but on- 
ly to give the Judges to underſtand, that it 
was the Abſence of the ſecond Sign which 
_ their Doubts, as well ast atof the 

11 9 5 
The Doubt of the Searchers therefore 
tends to an Explication, equall acti- 


a cable! in Law, upon both of thoſe To ens. 


For, as to the ſecond, Madam de Geſvress 
Advocates themſelves declare, that it were 
a Proof worthy of Thunder from Heaven, a 
Proof as dammable as the Sin of Onan. 


And 
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And as for the firſt, it is, as I ve ſaid be. 
fore: either Natural or Provok d. 

Ihe Natural depends upon the Caprici 
oufneſd of Fancy; and how cou d it be 
thought, that the Judge wou d go about to 
exact at ſich a certain Moment of Time, 
in ſich a Place, in the Preſence of ſuch and 
ſuch People, a Motion, which even the moſt 
vigorous Men cannot command at Pleaſure 
The Provok d, either by the Perſon him- 
ſelf, or by another's Hand, is a Sin, what. 
ever the Advocate of Madam de Geſvre: 

may think ef it. And how could it be 
amegind, that a Judge ſhould require ſuch, 

a Proof by committing a Sin? 

4. In vain does the Advocate of Madam 
& Geſvres endeavour to juſtify the Search- 
ers as to the Curioſity of the ſecond Sign, NA 
by ſaying that they only ſpoke of it per It. 
modum docendi, thence to conclude the Neceſ- 7 

| 1 56 of a Viſit from the Want of that ſecond 0 

ian. 

"This Excuſe is anne for in the Re. : 
port of the Sieurs Gayant and Marec hal they = 
don't ſpeak at all of Inſpection; they ſay Wc; 
barely they ſand: in Need of two Tokens, t 
which did not appear to them; and (as 
ſhall be ſeen. by and by) they conld not 
without, Abſurdity. . the Inſpection 
as a Supplement of thoſe two Tokens. 
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\The [Excuſe is no better, as to the Re- 

t ofothe Sieurs Hequet and Chevalier. It 
18 tui, after having ſaid, that as the for- 
mer Token would not be certain as to Con- 
ſummation, they think it fitting that Ma- 
neu dam de Geſvress Body ſhould be inſpected. 

And herein their Complaiſance makes them 1 
gulty of two inexcuſable Faults. © 

The one, that they thereby intimate, , 
(thongh not in expreſs Words) that they 
ground their Doubts upon the Abſence of 
the ſecond Sign, as well as the firſt ; for if 
that ſecond Sign had appear 'd to them, 
chte gether with the firſt, they could not, 
Ke without Abſurdity, conclude u upon inſpett- 
ming Madam de Gefores. = 3 
k. The other: When they deſire to have 
>» Madam de Gefvres viſited, is it to look for 
e the Proof of the firſt? But they themſelves 
ebay, that that firſt Sign, tho it did appear, 
1d were not enough. 15 it to look for the 
proof of the ſecond ? That were an Abſur- 
©-Wdity.. There never remains any Foot-ſteps 
„Jof that ſecond Sign; and if there had been 
certain Traces, it would 12 have been of | 
„the firſt. ; | 
4s F. We dwell too long upon lach Stuff, ; 
Ot we will only add two Reflexions. 
n And firſt: The Obſervations de by che 

Searchers concerning the Abſence of the 
two Signs, are all relating to Conſumma- 
e | D tion: 


7. Tel PLEADIN 3: 6 fr 7 
tion: Int as theſe Conditions (of good Con- 
formation) are unt ſuſſeient to Judge 10 C. 
ſummation, ſay the SieursGayunt and Mare- 
| Chal 5; and becanſe theſe Tokens of Ereftion 
would not be any more certain with to 
8 ,. ay the Sieurs Hequet and 
_ Chevalier, Now, thefe Searchers were not 
comm ion d to examine whether the Mar- 
rage was confummated or not; nay, this 
was ſo far from being the Buſineſs of their 
Commiſſion, that to ſpeak according to 
the Rules, it is not the Buſineſs of the Ve- 

Cauſe, as ſhall more at e ex- 
plain d hereafter. 

Secondly, The Congyeld'i is aboliſt'd; 
and yet what theſe Searchers defire, is an 


Opportunity either to revive the Congreſs, 


or to introduce a new Kind of Proof, more 
unlawtul,and conſequently mare impractica- 
ble than the Congreſs. . The two Signs are 
never allowable Par in the Action of Mar- 


riagez out of the nuptial Coiijunction- State, 
it is criminal to excite them; therefore it 
is true to ſay, that the Idea of the Search- 
ers tends to 2 Congreſs, or to a Proof 


Worſe than the Congreſs it ſelf 


What therefore is the Right and Parr 
# a Magiſtrate on this Oc on? To ſe- 


parate in theſe Reports what is the Object 


of the Searchers, from what is not; what 
is ſufficient, from what is ſuperfluous; what 
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is regular, conformable to Purity of Diſci- | 

pline, and the Intention of he Regulati- 

on, from what is y ten contrary to Re- 
ligion, and manifeſtly tends to elude the 

* Regulation. 

Had the Searchers ſuck to the firſt Part 
of their Reports, and gone no farther, it 
muſt be confeſs d it had ſufficd; it was 
clear, it is explicite, it leaves no Doubt. 
"Twas enough that the Searchers ſaw in 
Monſieur de ee no Want of Conforma- 
tion, no Obſtacle to the conjugal Duty; 
in a Word, no Mark of Inſufficiency, It 
they were : pleas” d to go farther, to add a 

WU fecond Part to their Report, to deſire Con- 

1 & ditions which they did not ſee, that was 

1 beyond their Buſineſs ; s; they were commiſ- 

7 ſton d to examine the Signs of Inſufficien- 

„cy, if there were any ſuch, and not look 

e for Signs of Sufficiency, which the Judge 
did not Ds em to bun 7 of find- 
ing any De any Token of Impot 
hay ound him well conform'd Nene 
their Function is fulfilfd. The ſecond 
Part muſt be cut off, as vicious and ſuper- 
fluous, vitiatur & non vitiat. 

Monſi ieur de Geſvres, we are told, is not 

accus d by his Wife of Inſufficiency, but Fri- 

gidity; the Searchers have found him in 


an actual State of Frigidity, and for that 
BY -. Reaſon 


7 E means the Regriation of 1677 aboliſhing the Congreſs. 
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Reaſon have deſir d at leaſt the firſt Sign; 
and-as. on one Side that fallen would be . 
yet but a Preſumption, and on the other. the , 
ſecond would be impracticable, they have 
conducted the Judges, by their Way of Rea- 
ſoning, to the Inſpection of the Wife. 
22 Anſw. Madam de Geſvres s Advocate ſure 
muſt not have read her Brief, or has for- 
got the Tenour of it; her Action is ex- MW* 
preſly for Impotency ; there's not the leaſt WW, 
Word of Frigidity. She is ſo hardy as to | 
advance, that the Duke of Tremes had 
Knowledge -of this ſuppos'd Impotency be- 
tore his Son was marry.d ; ſhe aſcribes it 
to a Diſtemper in his Infancy, and to ſome 
Medicaments then apply d thereto; the 
Interrogatories which ſhe exhibits to him, WW - 
the Sentence which orders the Inſpection, ; 
all turn upon a formal Accuſation of Im- 
potency. _ IT x 


The Objection therefore being untrue 
in Fact, and the Searchers Report being re- 
lative to the Interrogatories, it was a real 
and apparent Impotency they had to ſearch; 
and conſequently having found a faultleſs 
Conformation, they * do with 
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Neither is the Objection juſter in Law 7; - 
tis a Sophiſm to pretend, that the Word 
Frigiditas ſignifies only a Privation of Mo- 
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| © Under the Title de frigidis & maleficiatis, 
the Compiler of the Decretals has compre- 
Hended all the Kinds of Impotency, whe- 
ther natural or accidental; whether that 


which is owing to ſome foreign Cauſe, or 


that which is occaſion'd by an ill Confor- 
mation ; and for this Reaſon Antonius Au- 


C7145 added to the Title de frigidis & 


maleficiatis theſe Words, Seu impotentia coeun- 
di, as Terms really ſynonimous. The Ro- 
man Correctors, and M. Pithou, have made 
the ne r 8 
All the Canoniſts and Theologiſts re- 


Pect this chimerical Diſtinction of Frigidity 


and Impotency. 3 . Tas, FE 
* Frigiditas (fay St. Thomas and Cardinal 


I Cajetan) ex defectu nature incurabilis dirimit. 


Soto, a Theologiſt of the Council of 
Trent, I Nomine frigiditatis omnis impotentia 
que a naturd competit, intelligitur, non acci- 
dentaria quæ tranſit, ſed complexionis natura. 
V. 5 
- Navarre ſays, after (St. Thomas and St. 


Artonine,) Ad impedimentum frigiditatis re- 


ducitur omnis natura defectus. 2 
D 3 The 


n ed fate; 


* Tertia parte, p. 58. Art. 1. 
+ In 4 Diſt. 34. 7. 1. Art. 2. 
Fm. de Sacr, c. 22. mim, 154. 
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he Canoniſts and Theologiſts own no 
other abſolute and perpetual Impotency, 
but that which proceeds from a Defect of 
or which is occaſion d by ſome Ac-. 
cident, both equally incompatible with a 
good Conformation. 
+ But, ſay the other Side, the Searchers 
ſuw not in hh Marquis de Geſores the To- 
Lene they deſire with a good Conformati- 
z {|| therefore they . ſeen far in a 
8 of kate. 
This pleaſant Sophiſm is wrong placd; 
it is ridiculous to ſay, that not to pet actu- 
ally in that Condition, is to be frigid. 
Impotency, Frigidity: The Words are in- 
different; the Queſtion now is not about 
the Name, but the Proof; and Madam de 
Geſvres not having been able to find any 
Thing in Conformation, but what Kage 5 
for = Huſband, ſhe ought to own, that 
ſhe is deſtitute of Po and that all the 
_—_ is AGES her, 
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* egg. v. matr. ness 16. cb. 18. ky Bona. in 4 
Di. 24- Aft. 2. 7 1. | 

f Baſile Ponce, lib. 7. c. 60. 

| ne diſp. ou. de imped. matr. lib. 6 7. 
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Obſervations upon the Interrogatories, 


Madam de Geſvres exhibits a great ma- 
ny Interrogatories to her Huſband; which 

in Subſtance are, That ſince their Marri- 
age, which was folemniz'd e 1709, 
'till March 1712, when ſhe left him; ex- 
cept ſuch Times when he was abſent, ei- 
ther in the Army or at Court, he has al- 
moſt always lain with her, and in the ſame 
Bed; that he has continually tryd his ut- 
moſt Endeavours to conſummate the Mar. 


riage, but without Effect. Thence ſhe in- 


fers he is impotent; and, to prove it, de- 
ſires that ſhe may be inſpected.” She rea- 
ſons thus: You have us d your Endeavours 
upon me to no Purpoſe; therefore you are 


impotent: No Judgment can be made of 


your Condition by inſpecting your Body, 
ſince the ſame Searchers who found ye well 
conform'd, have declard that is not enough. 
You ſhall therefore be judg d by my Body, 
becauſe J ſhall be found to be a Virgin. 
You have affirm'd, that you have conſum- 
mated Marriage with me, and I carry a- 
bont me the Proof of the contrary; to re- 
fuſe this Proof, is to fear a Detection; and 
to fear a Detection, is owning a Guilt. _ 

This is certainly the Argument of Ma- 


dam de Geſores, ſtated in its full Force; 


D 4 nor 
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Ihe Marquis de Geſvres may eaſily ſay, 
that, ſtrictly ſpeaking, this is not the: 
Point in Queſtion; that from Failure of 
Conſummation to Want of Power, is no ne: 
ceſſary nor concluſive Argument; that tho 
it were true, and that it was an Axiom, a 


actu ad poſſe valet conſequentia, the Propoſi 
tion is not convertible; and that it is on! 
the contrary true, a non actu ad non poſſe t 
non valet conſequentia; that the Wite's Vir 1 
4 ginity would only prove the Marriage un I 
bo conſummated; not that it could not, orf 
cannot be conſummated; that a Nullity off t 
Marriage cannot be pronounc'd againſt a b 
Huſband for not performing his Duty; 
but that it is muſt be prov d from a real De. a 
fect in his Perſon, by an inconteſtible i: 
Proof, that he is abſolutely, indubitably,i v 
and irreparably unable to perform it. u 
All theſe Anſwers might be reaſonably t] 
given; nay, they would be ſufficient An- h 
ſwers; but the Marquis de Geſbres is not 
reduc'd to that Defence; and the Objection fi 
of Madam de Geſvres ſhall be not only ge 
confuted, but retorted upon hgͥer. % 
Madam de Geſvres agrees, nay, makes it 
1 Part of her Bill, that the Marquis (except G 
= as to Abſences) has continually lain with} ts 
T's | | 9 5 her, tl 
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Ng her 5 and in the ſame 8 Bed. ob, This 18 One, 
Argument ſhe furniſhes againft herſelf, 
The Marquis de Ge ſvres has affirm d, in 
he a judiciary. Manner, that he has accom- 


of pliſh'd his Marriage; nay, ſeveral times 
ne. accompliſh'd it; and this is 4 ſecond. Proof. 
nol which the has rais'd up againſt herſel. 
a Now, againſt this two-fold Proof, what 
118 does Madam de Geſvres ſay ? Would the in- 
on ſpecting her Perſon be a certain and credi- 
„table Proof? Are we to take her Word. 
ir who propoſes it? And in this Caſe, is not 
mn Daringneſs the Maſk of Falſhood? This 
or {hall be explaind; and it ſhall be ſeen, 
ol that where there's ſo much Hardineſs, there's, 
nee, nt 
7 Nocturnal Cohabitation, Condormition, is 
e. ¶ a firſt Proof of Conſummation. Tis a Max- 
le im which the Advocate of Madam de Geſ 
y, vres takes Care himſelf to eſtabliſn; and 
Ve can't do better than employ againſt him 
yl the ſame Authorities, which he thought he 
n- had lit upon againſt us. — Tens 
ot Zachias reports theſe Words of the Deci- 


ſion 48 of the Rota, Num. 4. Quod conju- 


yes incubuerint operi nuptiali ſatis probatur, 

fi conſtet conuges habits in eodem leo, © 
it From thence the Advocate of Madam de 
pt Geſvres. ingeniouſly concludes, that Habi- 


taſſe in eodem lecto, is a Proof, either that 
the marry'd Couple have conſummated, 
. wee) 4 N * 2 4 1 D * 5 f 4.4 ; * or 


4 9 EV TE — ih ˖ Ts 125 * Nr * 5 8 "=. l * n "I" 
oF 4 9 * 0 2% 9 4000 Pore - 2 n p * EW nnn F 7 
* * 8 % ern 4 . 3 4 \ > *%, "3 FH. KY = WY” A 
© N 3 : r R 998 W. FY 1 65 , . ys 
1 > 0 Ft N n 2 4 : « 2 q 
<5 7 _ 8 * PS . © 8 3 * 4 he. A 8 . 
7 YE 2 e 
3 EE 


#2 Th PLEADINGS for 
But without refining upon Words, incu- 
buiſſe | operi nuptiali does not barely fignity 
conatum, it fignifies the very Act; and 
that's the natural and litteral Senſe. 
And indeed, among all the Proofs which 
make Confummation be prefum'd, the 
Doctors declare, that the Proof 2x concu- 
bitu iu uno eodemque lecko, is the ſtrongeſt, 


neque preſumptio, ſed plena probatio, becauſe 
5 pref 895 Bs Proof of Non-Conſum- 
The learned Soto, a Theologiſt of the 
Council of Trent, ſays poſitively, it is im- 
poſſible to prove, that a marry'd Couple, 
who have ſo lain together in the fame Bed, 
have not conſummated : Qudd fi in eodein 
tboro manſerunt ut conjuges, negativa pars pro- 
— A ra 
The Advocate of Madam de Geſvres re- 

fines upon the Doctors, and upon the Rota. 

He quotes a formal Text of Chap. Littere 

de praſumpt. wherein the Pope decides, that 

a certain Huſband's Kinſman being found 

in Bed with his Wife, ſolus cum ſola, wadus' 
cum nuda, it was no leſs than Adultery; 
and no other Proof was requir'd in order 

to pronounce a Divorce. This Argument 

is a fure Preſumption, violenta & certa, 
thoſe are the Words of the Decretal quoted 
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Condormition, between Perſons who have 
no Obligations to each other, proves Con- 
ſummation; 4 fortiori, between Man and 


Wife, who owe a conjugal Duty to each o- 


ther, this is the very Ane of Madam 


de Geſuress Advocate. 
But how does he underſtand i 4 and. in 


what , Senſe does he take it? Why, he 


would prove the Impotency of a Huſband 


by the. very ſame Argument which the 
Decretal, the Doctors, and himſelf, make 


Uſe of to prove Conſummation. 


Tis true, he adjoins an Alternative of 
his own. Invention, This proves, ſays he, 
either the Conſt ummation, or Endeavours trad. 


Conſummation : But where will he find, in 
any of thoſe Texts, ſo much as one ſi ngle 


Word like any ſuch Idea, Endeauours to- 
wards Conſummation * And if, according to 
thoſe Texts, Cohabitation in eodem leo, is 
a Proof of Conſummation, how can he 
pretend tis only a Proof of Endeavours; 
that is to ſay, at once a Proof of Conſum- 
mation and Non-conſummation? Thus, by 


ſubtilizing. People fall into Contradiction. 


And where 90 all theſe Sophiſms, drawn 


from Condormition, center? My Huſband 
bas only us d Eudaaudurs, and made Attempts 


upon me; and this III prove, by proving 


my ſelf a Virgin. ws _ 
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in Madam de Gaſpress Replication; and if 
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dition into another. In all his Pleadings, 


But her Co ntra- 
and eſpecially that of triennial Cohabita- 
tion, he ſays, that Efforts may disfi oh 
Virginity, and expunge the Tokens o 
and here he will have it, that Wege is 
a Proof of Efforts : What Notions! What 
IIluſ bing) 200410 14 

The ſecond judiciary; Proof of Conſum 
mation, is the Huſband's Affirmation: A 
Proof built upon the Decretals themſelves, 
upon the Authority of Doctors, and upon 


the Reaſon, quia vir caput eff milieris; Hot 
_ only becauſe that Proof fat pro miltrimonio 


but becauſe there can Fol certain Proof, 
and conſequently no allowable Proof of 
Conſummation. 

And yet, by a revers d ee the Ad. 
vocate of Madam de Gefores pretends to 
build upon the Huſband's Afhrmatien, the 
Proof doch of Failure of Conſummat ion, 
and Want of Power. For this purpoſe, 
fruitful in Sophiſms, he beſtows two on us, 


wherein the Truth is violated both 1 in F ack 


and Law. 


The firſt. This: 18 what he ſays of the May 


quis's Affirmation: It muſt therefore be prov d, 
that the Marquis de Geſvres has attempted; 
and it is not ſufficient that he ſays it, becauſe tis 


taken for granted he is not to be believ'd ; 
theſe 
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theſe Attempti mit he otherwiſe made ont, than 
by lit Declaration. © Oo 0 


- What !. continues he, is it ſo incredible a 
Thing, that the Marquis de Geſvres, paſing 


Ibole Nights with a lawful Spouſe, ſhould at. 


tempt to compleat his Marriage, ſince by ſuch 
Completion be. ſecur'd to himſelf ſeventy thouſand 
Livres per Ann. It is certain, that tho the 
Marquis de Geſvres had not ſaid it, ſuch At- 
tempts muſt have been held indubitable. 

Would not one believe by this, that the 
Marquis de Geſvoes had declard in his In- 
terrogatory, that he had made bare At- 
tempts, and us d fruitleſs Endeavours? Yet 
the Thing is juſt the contrary; not a ſin- 
gle Word, in all his Anſwers, concerning 
Attempts or Endeavours: He has anſwer d, 
and very affirmatively repeated it, that he 
has conſummated, that he has per form d the Du- 
ty of Matrimony. How therefore can Ma- 
dam de Gefores's Advocate take upon him 
not only to divide, but to change and al- 
ter his Confeſſion, and to father upon the 
Marquis de Geſvres what he did not ſay; 
mays the very contrary to what he did 
| Th ſecond Sophiſm. The Huſband's 
Declaration is not to be credited, ſince it is 
taken for granted, he is not to be believ d, &c. 

"Tis taken for granted, that the Huſband 
7s not to be believ d; but where do they _ 
$4: SEL tl 


3 this principle from 155 t ae Canons 
themſelves given us 1 4 2 contrary. Princi- 
le, that the Wife accuſing, and the Nuſ⸗ 
denying, ftandum —— mariti? 
And what is it they would oppoſe to the 
Huſband 8 Cari: ? The Inſpection A 
hs Wike, lay they, that — rgume 
Virginity. | 
Vain Paradox! 3 has: no F EINE 
on either in the Canons or Doctors. In the 
Canons we don't find, that to judge of the pr 
Huſband's Impotency, the Wite is order d: 
to be inſpected; leſs itill, that againſt the 
Huſband's Affirmation, Recourſe was had 
to ſo equivocal a Proof; nay, that no 
Proof at all was allow'd, 4 in the Ca- 
ſes mention d in the firſt Part, and which 
have no Relation to our Cauſe: ; for we 
don't reckon either as a Precedent or De: 
cCiſion the Chap. propeſniſti, whoſe falſe In- 
duction has been ſuſficiently confuted. 
I The Doctors: They 3 far from ad- 
mitting the Lion of the Wife,. in 
Contradiction to the Huſband's Affirmati- 
on; they on the contrary give all the Faith, 
and all the Credit to the Huſband's Oath, 
and the Inſpection of the Wife is rejected, 
as à frivolous, ambiguous, and deceivable 
Proof. The Doctors, Canoniſts, Theolo- 
Fas Caſuiſts, Phyſicians, and Anatomiſts, 
ave been cited; and tis enough for us to 
repeat 
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eat what: Decifion: of Funcius, which, in 
x few Words, anſwers all: Si mulier aſſerit 
ſe incognitam, vir autem aſir mat, & alias non 
int alia probationes convincentes, credendum 
f viri juramento juxta caput, ſi quis; neue 
70 „ 8 quamvis-mulier exhibeat ſe inſpi- 
ien & incorrup ta l. Spe areat, cum ea 1nſþe- 
o fallag omnino poſit feniina, in & 
dium vir i, facile ſe virginem ementiri. 
The Marchioneſs de Geſures ſays, as 2 
rinciple, That her Huſband is mot to be be- 
Wievd + But why is She to be behev'd ? 
She has caus'd her Huſband to be inter- 
rogated upon Heads and Articles. She has 
anfwer d thoſe which the Marquis caus d 
to be put to her; we need — ick out 
five or ſix Articles, with her N to 
judge what Regard ought to be had to the 
Words and Offers of a Perſon, who could 
ory, gue fo many Falſities with ſo much 
it N  3$ 
Firſt Lie): Madam de e in her 
zoth Interrogatory, and Art. 2. of her An- 
ſwers, ſays, that the only Motive which 
induc d her to bring this Action againſt 
her Huſband, was Obedience to 3 Con- 
feflor's Orders, who had given her to un- 
derſtand, that her Salvation was in Dan- 
ger, and who had refus d her Abſolution from 
the Beginning of her Marriage,” upon Account 
of the Condition in which 1 liud with = 


r 
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She has caus d the ſame to be pleaded, an 
i even Printed: 8 from the Beginning of ber Mar. 
rige. *Tis an Expreſſion to be obſerv d. 
She adds upon won 6th Article of he 
Interrogatory, That ſhe thought, that thei 
baving been before the Prieſt, and veceiv'd- th 
— of the Church, was ſufficient to mal, 
bim her Huſband; that the Fond neſs,ſhe ſhew' 
for him, was the Effect of her Ignorance, and 
not f the Satisfaction ſhe bad receiv d tre 
their conjugal Union. 
= She ſays farthermore upon Article X 
| That her Conſcience was too much violated whe! 
he lay with him, for ber to take it Il when he 
did not come to lie with her. Nothing more 
ingenuous, nothing more ſubtle, than this 
Anſwer. 0 
And yet in Antilles IX, X, and XV, ſhe 
ſays, That not being dbove ſeventeen Tears old 
when ſhe was marryd, ſhe knew not wherein the 
Duty of Marriage confiſted, nor what was meant 
by conf! ummating a Marriage; that ſhe was ig- 
norant of it till ſhe happen d to be at the Wed- 
ding of a Lady of her Acquaintance, who in- 
form'd: her of a great many Things ſhe before 
was ignorant of. 
She affirms the ſame in her Anſivers 
Article XII. a 
Here are wor Things, birch, trig 
ret all their Subtilty, do very groſſy 


contradict each other. If our young Inno 
915 cent, 


The' Marquii de GE SVRE G. 89. 
cent, from the Beginning of ber Marriage, 
was ignorant of the Condition of Man and 
Wife; if ſhe liv'd in that Ignorance for 15 
Months at leaſt, how could ſhe, from the 
Beginning of ber Marriage, be ſcrup ulons 
about the Condition in which 8 livd 
together ? How could ſhe give an Account 
of it to her Confeſſor, and inform him ſo 
well, as to be refus d Abſolntion from the Be- 
giuning of ber Marriage? 

If the Fact of Tgnorance is true, the 
Refuſal of Abſolution is falſe ; no body 
can confeſs what they are ignorant of; ſhe 
ſo little believ'd that the Failure of Con- 
ſummation put her into a Condition of Sin, 
that ſhe was ignorant what Conſumma- 
tion meant and thought, that having been 
before the Pries, and receiv d the Church's Be- 
nediction, every Thing: was done and con- 
ſummated. 

If, on the contrary, the Refuſal of c 
ſummation. 1 is true, the Fact of Ignorance 
is then falſe, ſince the Refuſal of Abſolu- 
| tion, neceſſarily ſuppoſes the Confeſſion of 
a Sin, known and eclar d in its Circum- 
ances, as a Sin. 

Madam de Geſores therefore lies, either 
in one or tother of theſe Facts, or (to 
ſpeak better) ſhe lies in both; the Contra- 
diction of two Facts, is a ſure Prook of- a 
in both. 
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It aer be We teedleſoen * 
Reflections upon the pretended le of 
her Father Golellars in ſuch a Cafe, he 
had been much wider than the whole 
Church, for the 12 firſt Centuries; all 
Which Time, ſhe made it a Rule to her 
ſelf, to diſmiſs all Complaints of Huſbands 
and Wives, as ſuſpicious, and dangerous, 
and fo never gave Ear them; but this is 
not the Point in diſpute; we are upon 
Madan de Geſvres's Contradictions. 
- Second 12 5 Madam de Geſvres is ſo 
raſh, 28 75 „in her Petition, that the 
Duke de Tren, was acquainted with his 
—— , before his Marriage; the 
throws the * Aſperſion upon him in Ar- 
ticles XI and XVIII, of her Interogatories. 

The bare Want af Probability would be 
enough to ve this a Lye ; 4 for can it be 
thought, that a Man of Honour, Father 
of a Family, a Duke and Peer, a Man 
inveſted with the moſt conſiderable Poſts, 
who, in the Marriage of an eldeſt Son 
whom he loves, has . +; the firit Object, 
the Propagation of his Family, ſhould be | 
capable of fo much Folly, as to marry 
him, even tho he ſuſpectec him to be Im- 
Pee, much leis! he knew hin to o be {o; 

A Of yet, 
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+ The Duke de Tremes Ry two more 2 not 95 much 
Sauger than 1 Eldeſt. 
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et, „ Madam 4 df ut upon her to 
ay, and to repeat it in all Places, not that 
he Duke de Tremes ee but that he 

new his Son to be impotent. 


Je, by contradicting it; forgetting that 
ſpoke ſo poſitively to this Fact of the 
Duke de Tremes, ſhe advances (by another 
mpoſture) that be ſeveral Times ſolicited his 
don in H ivate, to do bis mee to aer 
t Conſummation. 
It the Marquis de Geſz vres were impotent; 
f the Duke & 7 Tremes (his Father) knew 
im to be ſo, what would have ſignifyd 
wy Solicitations? And is it not abſurd to 
„that a wiſe Father would have exact- 
1 his Son ſuch Endeavours as he 
knew would be fruitleſs? _ 
But here Wit comes to the Relief 5 
Falſhood ; Madam de Geſvres had been 
| ewn by the Articles XIV, and XV, of 
her Interrogatory, how impertinent, and 
ill contriv'd thoſe Facts were; and how. 
oes ſhe excuſe herſelf? Why, ſhe anſwers 
% the firſt, that fe did not ſay, that the 
Duke de Tremes knew of his Son's -Impotence 
any otherwiſe, than by the Diſcourſes. which be 
had with ber upon that Subject. And what 
are theſe pretended Diſcourſes? > This ſhe 
takes care not to let us know, for it 1s one 
GY invented to palliate another. She 


WO t 


But Madam de Geſvres again deſtroys her 1 
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thought ſhe had done enough, by coining 4 
looſe Anſwer, to diſembarraſs herſelf from 
As to the other Fact, ſhe fays, cunning; 
ly, that it is eaſy to nmel theſe two 
Articles, (namely, the Father's knowing 
the Impotence, and adviſing the Son tr 
do his Endeavonrs) the Duke de Tremes 
(ſays ſhe} knowing his Son to be Impotent, fo. 
Ficited bim to do his Fndeavours to arrive a 
Conſummation, thereby to perſuade this Reſpon 
dent, that his Impotence would not laſt long rt. 
She does not ſay, that the Duke ſolicited 
his Son, as believing his Impotence repara- 
ble, but to deceive her the better, Ly perſuaW'”” 
ding ber, that this Impotence might not la#t long. 
But, notwithſtanding the artful Turn 
that is given to theſe Anſwers, they don't 
bear a Face of Probability: What IIluſion 
is it to go abont to make People believe, 
that a Father, appris d of his Son's Impo- 
tence, which he himſelf believ'd not cu- 
rable (for that is the Spirit of this Anſwer) 
ſhould hope to deceive a Wife in that Par- 
ticular, and make her believe, that Impo- 
tency might be repaired by Efforts. No- 
thing is more proper (and this is likewiſe 
the main Argument of Madam de Geſvres, 
in her Replication) nothing, I ſay, 1s more 
proper to convince a Wits of the Fruit- 
leſneſs of Endeayours, than ſuch Endea- 
8 vours 
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ours . themſelves : But, how diabokcal is 
„to tax a Father, of the Duke de Tremess 
haracter and Quality, with hazarding, 
gainſt the Honour 11 Intereſt of his Fa- 
ily, the Marriage of a Son, whom he 
ew to be impotent, even tho he might 
ink. his Impotence curable; the ſame 
ring Spirit, which invented the Impotence 
the Son, has, to heighten the Nos 
rged the Privity of the Father. - © -- 
Lye the third : Madam de Gefvres, in 
rtieles XX, XXI, XXII, of her Facts, 
at ſhe was ſent to 'Gelvres, becauſe of the 
umour which. began to be [| Tread abroad, con. 
ning the Impotence of the Marquis de Geſ- 
es, and for fear ſhe ſhould 7 thereof 
ber Relations, and they ſhould take Meaſures 
tan the Marriage. 

zn She adds in Article XXII, that the Duke 
e, Tremes cauſed one of ber She. Relations to 
Ober, that if ſhe would ſay ſhe was ſatisfied 
th the Marg us de Gefvres, and that he was 


50 ly ber Huſband, ſhe ſhould return from 
-es. 


The Town had heard the falſe Clamours 
at had been ſpread abroad by Madam de 
ores's Emiſſaries. concerning ber Baniſhment, 
and Impriſonment in Geſvres ; but they 
d not yet heard any Mention of the ri- 
ulous Comment that is no added to 


le 1 mpoſtures. 0 
Is | Is 


— 


r . 2 EL Cn i >. _ 


[CA * e — o - 
3 2 | 2 SITS. LR 
at F ESC: r 

q — 8 * by _ — > 


— i — — 2 

— —-— Br SY 1 

: A ᷣ —T — = 8 
2. 7 © "= Y 


— — i — 
1 Oe; + a. 
- 


= 


P. — c L N 0 : . > : 1 "x MET ” 
- * Fx" 4 ; "oy ; Ge 
a N l — 588 „ IS: A | "a, 12 * 93 
N whe! « <4 1 a # 4 
mY : 4 5 FR x- \ 4 E TH # & 4 R 
94 e | ; | | | 
” 1 pe * * * a = 


, fent to Gefores, as into Baniſhment ; th 


about the ſuppoſed Impotence? *Tis all 
Lye, and is happily prov'd to be ſo, b 
the Abbot de Maſcramneys Letter, whid 
fhews that the Journey to Geſvres was tt 


trieve, by good Huſbandry in that Retin 


18 to thoſe Things which ſhe ſo rafhlj 


write any thing He had a mind to. © 


þ o ; 
7. 


„I it une that Madam de gere wn 


ſhe' was detain d there as in Priſon ? Is 


5 true, that ſhe was made to go thither, t 
hinder the Meaſures that might be take 


Effect of his Counſel, a Contrivance 
Madam de Gefores's own Family, to n 


ment, part of the profuſe Fxpences whid 
the Marquis, but eſpecially his Lady, h. 
raf att fine their Ne 
When it was reprefented to Madam 
Gefores's Article XVII, that this Lette 
from the Abbot de Maſcranny was very 0 


7 ” * 


uppoſes, what Anſwer did ſhe make? TI 
Abbot de Maſcranny, fays ſhe; ſurpris'd | 
the Diſcourſe of the Duke de Tremes, mig 


Wit cannot be always ready at Call; th 
once it fails Falſhood. The Abbot de M. 
cranny, Uncle and Guardian to Madam 
Gefvres, under whoſe Authority ſhe | I 
conſtantly proceeded, and does {till actua 
ly proceed in this Canſe, who ſupports ht 
with his Intereſt and Friendſhip, . wh 
ſhares with her all the Sentiments = ll | 
il 


Will, againſt the Perſon of the Duke de 
Tremes and his whole: Family; for this 
Uncle, for this Guardian, to ſuffer himfelf 
to be ſurpris d by the Diſcourſes of the 
Duke de Tremes, to contrive with him to 
write that Letter to the Marquis de Gefores; 
chat in ſuch an Anſwer Reaſon is wanting 

Mas well as Th. ninth 4 apt - - 
Vet this is the Difc 


iicourſe of our "young 
Ignorant, bred up, fay they, in a School of 
Piety, imbued with the Frinciples of Religion, en- 
lightened with Reaſon, and guided by the Coun- 
el of ſeueral very pradent Relations,” 


— 


Among thoſe very prudent Relations the 
Abbot de Maſcramij is undoubtedly reckon d 
for one. And yet tis the Teſtimony of 
mY ſame 8 this zealous Gon 
which unwittingly is an Apology for the 
Duke de Bae n his Son, 5 the 
Falſities of Madam de Gefure. 
Luye the fourth. Madam de Geſvrts, be- 
lieving that ſne needed only to affirm 
Things boldly, has taken upon her to aſ- 
ſert, that aſtringent Plaiſters, apply'd to 
the Perſon of her Huſband in his Child- 
hood, had oecaſion'd ſome Witherings and 
Dryings, which ſhe expreſſes with as much 
Indecency as Untruth. This is prov'd to 
be a Lye, by the unanimous Report of the 
four Searchers, and ſerves only to let the 
FA | Judges 


l 5 „ 9 "WF - * 9 q 2 ö 
, n 0 Fe 2 . Op” 1 K 26 1 Wo" N Aan 
ak 8 * 2 a * x * * Fru JEN. n * 9 7 * * = 
* C 2 W Sf XS: * £4 3 9 8 : F% 5 n nh r hy” . 7 * 
8 13 © - R 9 TAP i 5 b : Fi : : ae 
* 2 5 ee . * A 9 * x q 
* oo : % 
4 : * * — 3 5:6 © , 1 az 
» Jos! y n ? 7 L I 
* * 
1 7 4 5 a 
- * 
* 


n _ * 1 A : 
The Marqiiis'de G ESV RE A. 35 
| | 7 \ r 1 6 


way = Os > —_ — 


= = CY FP TS * — oy N r „„ T LT 
2 - —ä— n I n mY = D 
& pn . wi orne SIP >= a7. a. — * — — ER 
— — — 1 og - — — 3 — ras 


— 


| = 
i : 
„ 
{ : 
Wl 
” 
4 
1 | 
f K 
o 
ol * 
1 
. 
3 3 
=_ : 
—_ 0 
1 ' 
| 
1 
1 
= N 
= " 
ö 
Ul 
. 
* 
. \ 
i 
.# 
1 . 5 
| 


my — 
6 I 


96 Wr kn DE UG NC 


Fe * 


/ 


Judges and the World ſee the Pains Madam 
de Geſores takes to inform herſelf, by other 


Practices, of the Virtue and Efficacy: of 
Arms ents. TALLY 


"Was it in that School of Piet, that thi 
young Lady, who was, if we believe her, 
married teen Months at leaſt, wit 
knowin What conjugal Duty meant: Did 
ſhe, I lay, learn in that School of Pietz 
the groſſeſt Terms of Conſummation, E 
eden, Hjaculatian, which ſhe makes a Flow 
riſh with three times in her Articles. 

It is true, in the whole Courſe of this 
Cauſe, in all her Pleadings, in all her 
Mritings, ſhe tells us, that Modeſty is out 
of the Caſe, and no Part of the Bulineſs in 
Hand: But if Truth be the Buſineſs in 
Hand, we are not to look for it in a 
Mouth from whence ſo many Lies iſſue. 

Whatever Promiſes we made to be Mo- 
Aenne in our Terms, we cannot but call 
Lying by its due Name, and ESPE are 
even too moderate. 


* ECA ITV IAT ION. 


In Fact, the Marquis de Geſores s good 
een is manifeſtly atteſted by 
the Searchers, in the firſt Part of the Re 
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In Law, no Proof is allowable in an Ac- 
cuſation of Impotence, except that of a vi- 


Proofs are uncertain; and becauſe Mar- 
nige, which, by its Inſtitution, is indiſſo- 
hu luble, ought never to depend. upon an un- 
Wn certain Proof. 
out "Tis much, that at the End of rlre 
Did Centuries, the Church ſhould think of ad- 
ey mitting thoſe Complaints, which ſhe reje&- 
El cd before without iving Ear to them. 
or If. ſne has 2 1 different Proofs in the 
Decretals, ſhe has likewiſe own d the In- 
hi conveniencies thereof. 
her As thoſe Proofs were cher, brenne the 
ui ſudgments, which the Church paſs d upon 
m thoſe Proofs, were only proviſional ; the 
WY Diſfolutions it pn d, were only con- 
| 1 ditional. _ 
uy As they were ſenſible of the Irregulari- 
o of conditional Judgments, they at the 
25 me Time perceiv'd the Danger of caſual 
I and uncertain Proofs; and when they made 
Diſſolutions definitive, they made to them- 
„ſelves a neceſſary Rule, never to do it, 
J. but upon certain, evident, and infallible 
Proofs. 
ol Such is the true Spirit of the Church, 
Dy ſuch: that of our Tribunals, in the Aboli. 
tion of the Congreſs ; its Uncertainty 
caus'd its Condemnation; and by the ſame 
Vo. IL FE Prin- 
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cious Conformation; becauſe all other 
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| Principle, all other P 0 ieh Are * 
—— defective, and uncertain AS ; 
eſs, have been buried with it. 
wofs ſuggeſted by the ſecond Put 
of the eports, are mi 55 8 by 
n of their criminal Obſte iy 5 nor bo! 
be admitted, for their Uncertalii This 
I econd Part is to be cut off, as null, Teanda- 
_ Jons, and unneceſfary. 
The Viſitation - the Wiſe: Ane e 
by- herſelf, is rejected by all the Doctors, 
Canide, Theologiſts, cor Phyſicians, as 
- a decaivable and uncertain Proof; either 
in itſelf, and (as du Lanrens expreſſes it) 
in the Inſtitution of Nature, or for the 
Tricks that may be made uſe of, and of 
9 there have been 0 many Exam- 
| ples. 
1 | of The Multip lication of interlocutory Or- 
= ders, to be nite? one after another, is 


| an Idea, the Intention whereof may be 
Iaudable, but whoſe Execution might be 
| dangerous i in the Confequence. 
It would be leading the Parties from 
f Gulph to Gulph, from Uncertainty to Un- 
: certainty ; keeping them for ever in Law, 
and opening to bold Women, a Door, to 
= 2 to themſel ves, by means vf ſo many 
Lucceſſive Proceſſes, the Pleafure of à kind 
of perpetual Separation, 11 they could 
not obtain that of Diffolutzon. _ 
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The Marquis de Ge Sv RES 99 © 

How many Women are now with Impa- 
jence expecting the Succeſs of this Enter- 
riſe? If Madam de Geſvres ſucceeds, 172 q 
pf fuch an Example, how: many ſhall we 
ee. the next Day, deſpiſing the Yoke of 
Marriage, and committing the ſame In- 
ults upon their Huſbands? How many E- 

ils would this produce, to the Dignity of 
Sacrament, to the Honour of Families, to I 
he Condition of the Subject, and to the A 
ublick Tranquility. 


. Arrault, Counſellor. 
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. Fonlon, Attorney. 
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LETTER. 


Dated, Sept. 13, 1711. 


This Letter contains the Advicè which 
the Abbot gives the Marquis de Ge ſvres, 
touching the State of his Affairs, and put- 
ting him in a Way to diſcharge the Debts, 
occaſion d by the E cls of the Hul- 
band, but much more by that of the Wite, 
ſince their Marriage ; after which he con- 
cludes his Letter in theſe Words: 


2 AM of Opinion, that this Retrenchment, 
which you muſt abſolutely. come to, requires 
you to make your ordinary Abode at 92 
with my Niece, during all the Winter, til 
1 Spring: 


* * 
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The Marquis de GESVRES. 107 
Spring Ni doubt, ſbe, and Madam de Cau- 
martin, vill do all they can to oppoſe it, but 
it will 5255 3 8 yr ane gs Re- 
ſtance; eſpecially that of my Niece, by ſettin 
12 the 2 yourſelf ; by keeping. 2155 
ly in her Company, and never leaving ber, but 
to wait on the King. As for Madam de Can- 
martin, you weed: only leave ber to make what 
Noiſe ſhe thinks fit; and let ber know, that 
you are both ready to feaſt it away at Paris, 
provided fhe will draw her Purſe-Strings, and 
pay . down a hundred thouſand Livres, to pay 
your Debts. I'll warrant, you will bear no mote 
of her; and fo T conclude, 5 Os 


* 


Tour very bumble, &c. 
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PRINCI IE laid down i 

the firſt Memorial on the Beha 

| e © x: r 

of the Marquis de GESVRES, 
AGAINST 


| 4 TE bo. "A 4132 A 4 - ; 
Tyhe Interlocutory Order demanded þ 
= the Marchionefs de GESVRES. 


— HE Caſe is this: Madam de Geſin 

4 on the x9th of Feb. 19.12. preſenſ 
: ed her Petition to the Official, ſet 
ting forth, that her Huſband is impotent 
that ſhe ſhould be glad if ſhe could lin 
with him as a Brother; yet, for the Satil 
faction of her Conſcience, begging to ha 
her Marriage with the Marquis de Geſon 
declar d null, and ſhe permitted to mary 
another Man. 2 
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The Marquis de GESWRES. 103 
Her Petition being anſwer d, and not 
fy'l the 3d of March, 1712, ſhe at firſt ob- 


tains a Permiſſion to examine her Huſband 


upon Facts and Articles; wherein ſhe de- 


ſeribes the Impotency ſhe accuſes hen Huſ- 
band of; ſays his Teſticles are wither d by 
drying up of the Nerves; and that the Parts 
are deſtitute of Motion; and makes Uſe 
of the obſeene Terms, Erection and. Ejacu- 
lation, five or ſix times together. 

The Official orders the Marquis de Geſ- 


vres to be inſpected to know whether the Im- 


potency his Wife aceus d him of was real and 
manifeſt, ſuck.as ſhe ſuppos d it to be in the 
Articles which ſhe exhibited againſt him, 


and which he was to make. Anſwer to. 


As for the Inſpection of the Marquis de 
Geſores, the Searchers have unammouſhy 
own'd, that there was. no Viciouſneſs of 
Conformation in his natural Parts, nor wi- 
thering, nor drying up of the Nerves ;; 
therefore, they have not found in him any 
Mark, nor any Proof of the Impotency 


Madam de Geſvres accus d him of; and ſhe: 


becomes a falſe Aceuſer, and cannot make 

out her Charge. In” 
Things ſtanding thus, ſhe changes her 

9 8 and, in Deſpair of her Cauſe, pro- 


poſes her own Perſon to be inſpected, as; 


the only Reſource for proving the real 


manifeſt. Impotency of her Huſband, by 
| 'E 4 her 


inf 


cate from Beſſiere, that was handed about, had 


therefore in a Petition preferr d by ber the 2d 


publick before Madam de Geſvres carry d 
an Untruth, that that Certificate made her 


change 'till two Months after her Com- 
plaint, and after that the four Searchers 
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her own pretended Virginity. Let us hear 


8 * he po Wed] Send 
1 here muſt be s to verify Impotency, 
91 22 de. 


when the Wife avers, and the 


nies. Now, theſe Proofs cannot poſſibly be found, 


but in the Perſon of the Huſband, or in that 


ef the Wife : In the Perſon of the Huſband, 
. when be is unnaturally formd , in the Wife, 


when ſhe continues ſtill a Virgin. A Certif- 


given to under ſtand, that the Marquis bore a- 
bout him the Picture of a Man, ſo like one, 
that it could do every Thing but ſpeak. So al 
the Recourſe of my Client was in ber ſelf; and 


SS, > a P43 


Day of May, ſhe ſets forth, that ſhe is till a 
Virgin, and offers to confirm the ſame, by be- 
ing ſearchd and inſpected by Midwives, as u- 
ſual in the like Caſes 

This Certificate of Peffere's had been made 


her Complaint to the Official; and it is 


change her Battery, which ſhe did not 


had determin'd concerning the Marquis“ 
Conformation, in like Manner as Beffer: 
RES. CTR TTY 
II the Reſource therefore of Madam de 
Geſores heing, according to her Advocate, 
reduc d 
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ſhall now demonſtrate, that this laſt and 
cy, only Support of her Cauſe, is yet leſs pro- 
de. bable, and more falſe, than the firſt; and 
d, that it cannot furniſh: any Proof of the 
hat Marquis's Impotency, becauſe it is neither 
1d, true nor probable, that a Wife's Virginity 
fe, can prove a Huſband's Impotency. 
. P me Confeilion of Madam de Geſvres's 
ad Advocate, no Proofs ought to be admitted 
4. in this Caſe, but ſuch as leave not the leaſt | 
ne, Doubt remaining; and therein he ſpeaks like 

al MW all the Authors who have treated of it: 
Si Eccleſia dubitaret de impetentia, tunc ha- 

2d beret locum quod uon poſſet ſeparare ; quia ex- 

' a poneret je diſcrimini ſeparando eos quos Deus 

e · ¶ conſunxit. | | 1 

Ws Their Principle is, that the Church 

may not only err, but has oftentunes 

de errd in judging of the Impediments of 

"I Marriages, upon Account of Impotency, 

15 which they back with the Authority of In- 

er WW nocent III, Chap · Fraternitatis, F and with 

ot that of Chap. Cauſam, where it is ſaid of 


n- this Inſpection, |} & oculus & manus Jape 
| TO E 


TY 5 Falluntur; 
8 8 Wi 2221s — —6 Slat ee 
Te * T/idcr Pelnſiota, lib. 2. ep. 218. Grave & autho- 


Titatis plenum illud eſt teſtimonium quod ab hoſtibus 
1; ſumitu. . ä 5 
+ Griielm, Altis, lib. 4. ſumme, fol. 293. 
e, Dominicus Soto in 4. Diſt. 34. 4 2. 
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. 2 5 da 1. the ſame _— Mar 
1 705 it is confeſs d by all Theologiſts : 4 Foo 
Pofftio ab omnibus reoæpta Theolog ?s : Eccleju 
de per petuitate 7 mudrcans eee matrimo- 
2m (he is ing of an Impediment thro 
Impotency Fall poteft & ſaps fallitur. The 
Church (ſays he) i: often times deceiv'd ix 
the Fudgments ſhe paſſes in Accuſations of Tm. 
Potency. | 

Without going out of the Kingdom, v we 
might cite an infinite Number of Prece- 
1 wherein the Church has been de. 
ceivd in her Decrees to make Marriages 
| ty without going very far back, thoſe 
of Oelinec, Dargendon, de Brie, Lang) 
Larcher, and Herbin, furniſh eminent Ex. 
amples; beſides others, which, by Means of 
the Obſeurity of the Parties, have eſcap4 

the Notice of the World, 
I he Buſineſs in ſhort, isthis: A Marriage 
hasbeen celebrated by the Church between L 
Perſons who petition to be ſeparated for 
Inipotency ; it therefore lies upon them 
to e by manifeſt and crea. Evil « 

| ences 
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* Suppl. St. Thome, Part 3.  Qneft. 58. an. x, 
+ Moral as Wb, 1 1. Queſt. 113. 
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dences, manifeſtis & - certiſimis documentis,, 
according. to Canon 51 of the 4 Latrran- 
Council under Iznocent III, that that Impo-— 
tency is true, real, natural, and perpetual; 55 

no Body can conteſt this Propoſition. | 

" Zackias, * Cum agitur de 3: emends matri- - 
mon | probationes en eſſe concludentiſimæ, 
— nec Rita attendit prefumgt ones con 
jecturas. PR 18 1 ; 2 

According to the zummary A Ae 
cepiſti, and according to Hefte, tis · 
In. neceſſary, that indubitato modo convincatur 
in potentia. 
we Sanichus, in Schola Canonica, Eli 2. Amo" 
ce. 1592, Tom. I. P. 228. C. 2. No. 1: Impædi- 
de. mentum Impotentiæ debet evidenti proba- 
ge; tione & ſigno doceri. 
ol: And for this Reaſon the Judgments: of: 
the Church, according to the Decretals, , 
and generally according to the Canoniſts 
el and Theologiſts, are only proviſional : + Cum. 
vd ppareat ex poſt facto Ecclefiam fuſe decep-- 
* tam. 
ge B Soto, a Divine of the Council! 
en of Trent, Dnomodocumgue ſeparantur con- 
or 7uges, /. poſtea experimento comperitur, illums- 
ml aui inhabilis judicatus eft habilem eſſe, renigrare 2 
i-: ad primum debet matrimonium. 


— — — — ————— 
* * Decis. Rot æ 54. No. 7. | 
+ Gloſſa in cap. Accepiſtt. 
\ Donivicus Soto in & D. 34. A. 2. 
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The Cuſtom of this Kingdom does not 
admit ſuch proviſional, conditional Jude; 
ments; and its Maxim, Res judicata pro ve- 
77tate habetur, obliges it with ſtronger Rea. 
ſon not to pronounce Marriages null upon 
, Account of Impotency, but upon moſt cer. 
tain and indubitable Proofs, manifeſtis & 


ce; tifemis documenti © © | 
I)he Queſtion therefore ought now to 
a be only this, whether the Viſitation of 
the Wife ſuppoſing ſhe be declard a Vir 
gin, is a certain and indubitable Proof of 
the Impotency of the Huſband; becaufe 
its being doubtful, is enough to cauſe, it to 
be rejected according to all the Doctors, and 
even according to the Defender of Madam 
de Geſures, as we have before provd. Ml l 
Zac hias decides, that this Proof is falla- 
cious: * Puella ab obftetricibus reperta fit 
virgo; fed bujuſmodi judicinm cft fallax. He 
quotes Hoftienfis, Abbas, and Lopes; and fays, 
that without Regard to a Report in the 
Wite's Favour, the Nota confirm'd the Mar- 
riage, and rejected the Wite's Snit. | 


„ . . Ss % an 
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Certainly the Inſpection of the Wife 
neither decides for or againſt the Huſband's 
Ability; it did not decide for it in the Af. 
fair of the Marquis de Largey; for notwith- - 
ſtanding that his Wife, who had NOUNS | 
ES... BW 
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him of Impotency, was not in the Inſpecti- 
on of her Perfon found a Virgin, yet her 


Marriage was declard null: The Viſita- 


tion of the Wife therefore can prove no- 
thing as to the Ability. of the Huſhand. 
There are a thouſand Ways of loſing the 
Marks of Virginity, without having to do 
with a Man; there are, in like manner, a 
thouſand Ways of recovering them again, 
when it has been really loſt by having to do 
witll a Man, as ſhall be made appear in a 
Moment; and conſequently Virginity ma 
not he admitted as a Proof of the Hnſ{band's 
Inſufficiency. "OA FRE 
And indeed nothing is more uncertain, 
than inſpecting the Wiſe to know whether 
ſhe be a Virgin or no. e e 
In the Pleadings there have been quoted 
three Theſes of the Faculty of Phyſick of 
Faris: Nulla dantur Virginitatis ſgna. 
In the Time of St. Cyprian, the World 
was perſwaded of this: Nam & manus & 
oculi obſtetricum ſepe falluntur. And even be- 
fore that Time: Nec aliqua putet bac ſe ex- 
cuſatione poſſe defend: quod inſpici poſit. He 
therefore rejects this Proof as defective. 
St. Ambroſe ſays, that the ancienteſt and 
moſt knowing Phyſicians and Surgeons were 
of Opinion, that Virginity could not poſ- 
ſibly be known. Archiatr: dicunt, non ſatis 
55 1 liquido 


: * Eb. ad Sjarrium 5. 1. claſſ. nove Edit. 
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men, Who, . like ad m de of oh pet 
ttion to be inſpected, ſays, that they an 
bY moſt to be dou tec of. Te dubitandum d 
ea qua in nſpiczendam. Je prahmerit, quam de- 
que non fuerit in ſpecta. 

St. Auguſtin, in civit. Dei, Lib. 1. c. 18.0 
ſtetrix wirginis cujuſdam integritatem manu u 
tat explorans froe malevolentia, ſroe inſcitia, ſen 

caſu, dum inſpexit perdidit. 
b Let not 5 Madam de Gefore 
Advocate any more tell us, with a roman. 
tic Air, that the Inſpection of Wives (ast 
certain Proof of their Huſbands Impoten- 
cy, in Caſe they are found to he Virgins) 
is 4 Proof that has been admitted iii all 
Times; ſince he can inſtance no Inſpe 
Etions, but of young unmarried Women, 
that had been accus d of violating their 
Vo of Virginity ; and ſuch Inſpections, 
as the holy Fathers have $6 1 os for 
being defective. and uncertain Proofs, as 
has been already ſhewn. What's hecome of 
his 1500 Years Antiquity ? He has not 
been able to cite ſo. much as one Decretal; 
for the only one, namely that of Propaſi aſi 
Which was made towards the End of the 
12th Century, 1s abſolutely unmaintain- 
eble; 
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wit — n can they: e tac 
the Inſpection of Wives has been admitted : 
in all Times, and in all Ages, as a: Proof I 
of their Huſbands Inſufficiency; when tis | 
a granted Point, that during the firſt ſix 
Ce Nur Church Anne Lot 
1 tency's: being an Impediment 4; and 
ſi — this ſame 2 has roam con- 
vine d, that to thoſe ſix —— muſt be 
added fix more and ſince there is not any 
one Decretal thro out the whole Title de 
rigidis, chat does order the Infpection of 
the Wife, as a Proof of the Ability or 'In- 
ability of the Huſhand. 
* Zachias: There are not (Jays he) any 
certain Marks of Virginity, to 2 whether 
it has been violated or no ; this, adds he, is 
the Sentiment of all the Phyſicians and Surgeons 
that have lately written; acceptiſima est hac 
conc luſio recent ioribus onmibus : He cites Ju- 
bart, lib. 5. of vulgar Errors, c. 4. Perreius, 
J. de renumciatione. Augenius ep. I. I. c. 2. For- 
tunatus fidel. 1. 3. de zelat. medic. c. I. Condro- 
chius in methodo teſtificat. c. 11. Nancelms in 
Anolegia, tb, 7 ow 3. . MOR 5. Ulaius 
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: lofephia; c. 25. Vincentius Alſatius de guaftti 
per epiſtolas centur. 4. and ſeveral other: ven 
3 learned Phyſicians, (adds Zachius ) which | 
could name; and among the Lawyers, 'Caja 

OCT VL Ä 


diſp. HL v Mn 

att Cyprus de 8 ſalihus, 8 cap. 13. felt. 51 

Omum Doctorum judicio ſape 'manus: & oc 

li fallunt, & indicia virginitatis à certitudine 

F\ abſunt, quod hac fgna facile imitari, & men 

t i fa mina poſint, & viris fucum facere. 

Other Phyſicians, Surgeons and Anats- 

miſts: Dulaurens, a famous Anatomiſt, Ib.) 

9. 13. p. 366. of the Hymen, and the Marks of 

Virginity, aſſures us, that he is convinc d 

by a great many Experiments, that ther 

is no ſuch Membrane as the Hymen, is de- ta 

5 ſerib'd to be; and that if fuch'a one is & 
found, it is not in the Inftitution of Na- 

ture; that thus we muſt look out for on 

ther: Marks of Virginity, and he knows of {| 

none. N | * e 41 b 

Diamerbroec k, I. 1. c. 26. p. 149. relates the Ml !* 

Doubts of Oribafus, Soranus, Fernel, and 

Du Laurens; and concludes, that there is 

no certain Rule, whereby to judge whe i ” 

ther a Woman has loſt her Virginity or no 

They furthermore cite, Gallien, Bartholo- 7 

maus, Euſtac hius, de Graaf, Riolan, Plempins, / 

Fabricius, Remy Minichen, Verrheien, = of 

te, 
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Devaux, who all affirm, that there is no 
certain Mark of Virgin it. 
Lami, in his Anatomical Diſcourſes; 2 d. 
Edit. p. 184. Ous can hardly ever certainly 
knew that a Voman is not a Virgin, unleſs be 
has had a Child, or has been too much de- 
Jauch d. e Lan han 
Rboſne, a famous Phyſician, Profeſſor at 
Linfwick, in his Treatiſe of the Duty of a 
Phyſician; in the publick Reports, printed 
in 1704, ſays, that the Difficulty of the 
. Depoſition proceeds from the Uncertainty 
of of the Signs: It 7s diſicult, for Example, 
och ſays he, to know whether a young Woman has 
Sr BY Loft ber Virginity, becauſe Virginity has nu cer- 
de. tam IMM RS, by which it may be certainly 


i known. old Fore nt ty cake 

a Lyons, in his Anatomy of Man, de- 
0M monſtrated at the Garden- Royal, Demon- 
of ſtration 4. p. 275, rejects the Hymen, it not 
being a Mark of Virginity; and if there 
eis any fach, ſays he, tis a very narrow 
d WF Opening, pinchd in by the Caronculi Myr- 


tifor nes; he adds, that there are young Vo- 
men, who are ſo narrow, that they cant have 


8 
to do with Man without great Pain ; and pag. 


276, he adds, that the internal Or ifice of the 


* 2 
„Alatrix ſhuts itſelf, after Coition, ſo very cloſe, 
{| that the minuteff Thing cannot enter; and p. 
| EE 277, 
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late, Lami, | Rhoſne, Pyonit, Mauricean, and 
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2 at 8 as the internal G 
again, poſt coitum. 
Mauriceau, in his Treatiſt of the. 0 
ſtempers f Mines: e. 6. No Women, | 
whey of what \ Age they will, bave any Maj 
"whereby their Vargimty may beigueſe? 1 befi 
ie Caronculi Myrtiformes, which: make. f 
= Neck of the Matrix more narrow; I ſay, gueſi 
| Aid not known; For often the iding- and Ir 
c84, f the Vulva art as hard to know, a tl 
ö of: thoſe three Things mention d in Scrip ture. 
Doetaux, Provoſt the Company 2 Sm 
" eons, at Paris, in his Book « 1 Art 0 
| "RE Reports in Surgery, printed u 
4 1703. C. 20. p. 420. Among all the Mari 
| *-which Authors have given of Virginity, that 
i not one bſolutely certain and indubitabl: 
He afterwards con tes. Severin, Pineau, an 
all the others that ſay there are Signs d 
Virginity, and e p. 429. That ti 
mot certain Signs to Judge of tbe Virtue 
ide Sex being of ſo little Certainty, as they red 
y are, Io the Reaſons which have - been al 
lea d, the Fudges of Conteſts upon ſo nice. 
Tim, oug ht to follow the Advice of Subiſius 
and Chap 21. p. 4.32. The Signs of  Vargs 
* nity are very obfcure and ver) equi vocal, 4 
may be ſeen in the e Chapter. Afte 
this, can any one Wer Opinion with the 
Defender of Madam T 2 that 
| Fiſtatio 
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7 iftation .of- MF Ne amet. . me heat 
Doybt of ber Condition vemaining ©. | 5 
1 this Defender of Madam FA . 
to be credited, When heicalls all the lear- 
nec and ſkilful Phyſicians and Surgeons 
that ever avere capricious Specufatora, to the 
Intent, 7 Pinens bn” SI alone 
ma paſt 5 for los 2 oulapius's, to 
what. all mak gi ve Magee 0 Not 
even regard Solomon, who places Viginity 
among the Things that cannot be © Aid. | 
ver d? According to the Hebrew Text, 
Viam viri in dirgino, vel in olgfcentals 3 A8 
the beſt Commentators, as well antient 
as modlern, have underſtood that Text. 
Spraut, before cited, aſſtires ns; 'that tis 
the dame pinion of all the: Doctors 
of Phyſiexæ (Ommum Dof#orum zudicin) that 
there are no certain Signs of Virginity: 
De Rowes Francus Medious. . Cui Titnlns + 
Fliſus jucumarum queſtionnm cumpus. q. 39. 
num. 29. alſo ſays, that tis the Opinion 
of all the ians; concluſio omi Me- 
dicorum botis confimata; ſigmim * vir- 
ginitatii lem certum proprinm dari, 
& nos aſentiniuy. He aſterwards rej val - 
the pretended Signs of Tirdjndty; which 
he calls Follies and Trifles, ga, and con- 
eludes, that the Viſitation of Ss Wife can- 


not produce the leaſt e mw 
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the Judges: Nec illa inſj pedlio aid Probe 
bile apud judices convineat. | © 
> :+35Ehe Dodors! of Law have the ſame 
Thought of Virginity: CCujas, upon Chap 
Fropafuiſti, and in Lib. 17. of his Obſerys 
4 tions, c. 27. Tagertau, c. 4. Hot mau, 6.3, 
Boieriu, upon Chap. Continebatur : Haſſien 
fs in his Sum Fol. 23, Venice Edition; Fe 
vret of Abuſe, c. 14. In Ame Robert, the 
* a Woman, who. 1 d her 
é a Impotency, agrees, that incer- 
10 & per iculaſa 'eft viſtationum Ader; and 
tis this Uncertamty that eaus d the Or 
dination of the Congreſs.  - | 
The moſt Gilfol 1 Doctors, Theologiſts 
or Caſuiſts, are of the ſame Opinion. We 
may ſee Sanchez, who . one Fra) goſus 
a Phyſician, whom we have not \reekon! 
among thoſe quoted above.. -, -.. 
Pontius, who has the moſt learnedly writ- 
ten concerning Marriage, J. 7. c. 66. mm. 2. 
fallax' et inſpectio an virge ft. The Eyes 
and Hands are deceivd in it: mum. 8. Si 
mulier aſſerat ſe incognitam, vir autem affe 
met, & alias non ſunt alia probationes convin- 
centes, credendum ett viri juramento fuxta cap. 
Si quis, and Chap. 1. de frigidis: Neque ve- 
ro obſfabit quamvis mulier exhibeat ſe pie 
endam & incorrupta appareat, cum ea inſpectis 
fallax omnino ſt, ac peſit femina in odiun 
vir i facile ſe virginem ementiri, The Viſi- 
| tation 
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tation of the Wife can conclude nothing in 
her Favouut. | 

Thid, num. 4. The Mane Theologi ilt fays, | 
that Chap. Accepiſti cannot be pokes d 
with Chap. Laudabilem; but by ſaying, 
that the Complaints of the Wife onzht not 
to be .hearken'd to, unleſs ſhe complait' 
within the firſt ſix x Months of her Mar- 
riage, and addrels'd herſelf to the Biſhop, 

or to his Official, | 

Comitolus, one of the moſt generally ap- 
prov d Caſuiſts, Moral-Anſwers, lib. 1. 9. 113. 
rejects the Viſitation of the Wife, as inſa- 
mons, and as being uncapable of furniſh- 
ing any Proof, The Thing, ſays he, ha- 
ving been thus decided in his Time, by the 
whole Univerſity of | Padua : Inſpectio vir- 
ginis vana eft & he, ur St Vana, * 


8 * 4 


nia rude —_— abril inter eos Dodtores „ baby. 
ta diſputatione conſtitutum ft ;, turpis, quia to- 
trus 17 milig nomen & ſplendor gdaretur. 

It is not true that this Author afterwards 
retracts what we juſt now read: The Caſe 
he decides, is of à Man, who had engag d 
himſelf to marry a young Woman, upon 
Condition ſhe was a Virgin; and he con- 
cludes with the Authors he cites, that he is 
oblig d to marry her, if ſhe can prove her 

Virginity, 
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as a Froof of the Im 
band. 


| F d, t 


Virginities, and that 


at the ſecond Time of her being with 


fs 9 A 
N * 
L 


irginitx, ine crimine & En N n my 


W. 091 Queſtion 1 is not keg ny, Vir 


M & Saints Bags, e iel 6 505 r| 
in Morality, Caſe 8 22 8 I. of hi 
ſolutions, printed after his Death: Per bat 1 
Jay.of the Viſitation of the Wife, and. the Con. 
greſs, 51 1 re 1 9 Ty. 4 
16 ts in ion, in which J am ſo we 
7 T4. cbt it in the Power. of a 
Fudge to act contrary. to it, and to ſupport up. 
on two Means, as. vncertain as they are ſhame: 
Fal and indecent, a Judgment in Declaration of 
Mllity of Marriage It cannot be judgd WW. 
2 the Taff 5 of the Wife) at 79 the 
. 
helde, the Phyſic: icians and e 2. 
that there are a great many 
in 21s . 
commenta : They bring a hundred, mples 


of this. 
*. Ambroſe Pareins relates,” that a Woman, g 


14189 


Child, had ſo contracted her Parts, by A- 
ſtringents, that they were forc'd. to make 
Wi — to e In of 7 ſecond. 


kum, 


** Above are eas the SR wires theſe Anthers 5H 
vance what they ſay they have ſeen. 
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De Marquis de GESvVRES: 119 
rought to Bed, who was ſo ſtraight, that 
e Point of 2 Lancet could not enter 
Hemy Minichin : That a young Woman 
as brought to Bed, whoſe Parts could not 
mit ſo much as a Pea. „ 


Reies, citing Nicole, |; ſays, that the Ma. i 


) ſtraight, that ſhe was no longer in a 
ondition to ſaffer the Company of any 
an; and he quotes from Pinaus, that a 
dung Woman, who had had a Child be- 
re ſhe was married, had fo ſtraighten d 
erſelf, that her Huſband {wore he found 
er a Virgin. Finally, he condemns Au- 
Prins, for having given the Particulars of 
oſe aſtringent Remedies: Qua enim, ſays 
e, nefas ſcire, neſcire neceſſe eit. 
yprzus : hac figna initar: & mentiri fami- 
« © viris fucum facere poſſunt. 6:1 2 
Zachias, in the Place before- mention d, 
ys, that tis eaſy ſo to contract the Parts 
Aſtringents, that the moſt profligate 
mmpet may paſs: for a Virgin: facile et 
7 nedimenta adeo genitalia fœminea reſtringi 
e, ut corruptiſimm & . ſubagitatiſtmum 
n virginem pre Je ferat. 
The Example cited by Hoftenſis, an Offi- 
Fal, and learned Caſuiſt, would alone be 
) Wiffcient to confirm this Truth, fuit in Fe- 
enonte guadam Domina Caratalla nomine, 


7 5 ned | eliver d A, Wor nan, made her ; 
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120 The PLEADINGS-fo 
qua inſtrumentum ſunm adeo coar@avit, qui 
& 'viro & onniibus ali, inhabilis fuit fall 
nec poſtea potuit adjuvari per aliquem medi 
CAM. „ | * : 5 TITAN 8 
St. Ambroſe, in the afore- cited Epiſth 
has the ſame Thought, and expreſſes it 
with a great deal of Energy, facilius eſt u 
refutet quod unquam fecerit, quam quod ft. 


1 
\ 
ſ 
n 
f 


ff. St ters gn 
It is, ſays he, more eaſy for a Woman th 

make herſelf ſeem a Virgin, when ſhe is not 

- than to make herſelf ſeem deflower d, when || 


. eee RY 2. 
Doctor Pontius, above-cited, affirms | the 
{fame Thing of factitious Virginities. 
In ſhort, no- body is ignorant, that Ns 
ture 1s perpetually at Work, eſpecially m 
young People, to repair the Solutions d 
Continuity. e IS 36M os LEG 
For this Reaſon, independant of the 
Uncertainty of Inſpection, a Huſband » 
concern'd to oppoſe the Search of his Wife 
. eſpecially if they have been ſeparated for 
| a Year, during which Time, both Nature 
and Art may have been endeavouring at 
Reparation ; beſides that, the Tgnoranc 
and Covetouſneſs of Matrons, have in alli w-; 


ti. 
— nn... Me re 


* Maruricean, above-quoted, ſays, the interual Orifit \ 
of the Matrix ſhuts itſelf again poſt coitum : Whicl — 
is an Anſwer to Meſſire Begon's Replication, tht. * 
Aſtringents can only cloſe the exterior Surface. pudi 
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Times made the Truth of their Reports 
very qneſtionable: Beſides, it has been ob- 
ſerv d elſewhere, that Madam de Geſvres is 
not unacqua: inted with aſtringent Remedies 
for contracting the natural Parts. 


Memoirs of C. B. R. and in the Poet Ovid, 


in ſeſe redeunt.  Duid: ? cum res juvatur: nam 


rimam fota ſtringunt fuciſque coercent. 
Prophane Hiſtory, and even Fable, ſnew 


Mos how offenſive the diſcovering of a Wo- 


men 's Nudities were to the Beholder; and 
tue af this we have an Example in the purcha- 5 
ſing of Slaves. Seneca ſpeaks thereof with 


Indignation : nuda ſtetit in litore ad faſtidium 


contractata Junt. 
The Roman Law, both old and new, 


concur in exempting Wives from Viſit itation, 
even tho it related to their Marriage; and 
this, becauſe they would not violate "their 


free with the Sex's Modeſty 
In the ſix Reports, ans in this Offici- 


alty, and which are cited elſewhere, the 


Reports, "wu pretended to be ts 
Vor II. F The 


e — A. 66.1 . i | 8 
aP — 
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* Tuſtinian : INE in ſceminis etiam * im- 
e viſus eſt, TIES 


Tis Notorious, what is ſaid thereof in the ; 


Toft aliquot luces, ita cuncta premuntur & apta 


dp ton ie, omnes corporis partes S inſpecka & . 
ö 


Honour! Ought our Laws 30 make more | 


Wives were not viſited, tho in four of thoſe 
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122 The PLEADINGS for 
Ihe Examples, which Madam deGeſvzess 
Advocate quotes before the Prohibition of 
the Congreſs, prove nothing, ſince he a. 


* 


grees, that the Congreſs ought to be prece- 
ded by the Inſpection of the Wife: Lis 
therefore an Argument, that the Inſpection 
was not thought ſufficient for proving the 
Ability or Inability of a Huſband, Which 
is obvious in the Tryal of the Marquis 4 
77777 Tn 
Ihe Defender of Madam de | Gefore 
owns, that in Chap. Laudabilem, nor in no 
other of the Title de Higidis, there is any 
Mention made of inſpecting the Wife, in 
order to aſſertain the Ability of the Hu. 
band; he therefore muſt. confeſs it is not 
Canonical, tho he has boldly affirm'd the 
contrary over and vos. 
In the ſecond Memorial, Anſwer has 
been given to all the Examples reported 
by Meſſire Begon, concerning Officialities 
and ſovereign Courts, as well before, as 
ince the Congreſs ; and it has been made 
appear, that not any one of them is for 
We have elſewhere quoted three Cz 
nons in Chap. de Droit, which, at leaſt,” im- 
port, that the Huſband muſt be bean 4: : 
Fe dete eee n 


8 


„ ad am. hk ans 


— 


* Theſe Chapters are, Si quis, Accepiſti, and Conti 
nebatur. | 9 „ 
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when he ſwears he hes conſt ummated and 
tis plain from Pontius, lib. J. c. 63. num. 5. 
that this is the Sentiment of the Canoniſts, 
Innocent, in c. 1. prima parte, num. 4. John 
Andreas, num. 9. Butreius, num. 35. Verſu 
quandocunque probant de Reſtitutione ſpoliato- 
rum. Aba, in c. 1. mm. 3. de clandeſt. de. 
ſponſe at. Panos mitanus c. I. num. 3. de clandeſt. 
npt. Rota apud Farinaſium, vol. 2. concil. dec- 
F ne 0 EE 
Dominicus Soto, a Divine of the Council 
of Trent, who Mr. Pithon refers to, as ha- 
ving very learnedly treated of this Mat- 
ter, that even Condormition alone makes it 
impoſſible to prove non Conſummation. Si 
autem maneayt in eodem thoro ut conJuges, ne- 
gativa pars; Conſum matio probari neutiquam 
pote$t. _ 5 e 
Madam de Geſvress Advocate ' therefore 
goes ahout to prove what cannot be prov'd, 
ſuppoſing a Man be made like other Men. 

The Gloſs upon Chap. Si quis: Quia fnit 
ſela cum ſolo creditur cognita'ab 1pſo. 7) 

 What-then is become of the pretended 
Proof of Madam de Geſvrers Virginity ? - 
That infinite Number of Theologiſts, Ca- 
noniſts, Phyſicians, Surgeons, ' Anatomiſts, 
and ev'n the moſt enlighten'd Fathers of 
the Church, St. Cyprian, St. Ambroſe, St. Au- 
VV © onſtin, 
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 2»ffin, rejecting this Proof as ſcandalous, 
erroneous, and, at leaſt, uncertain. 

Are our wiſeſt Theologiſts, and our beſt 
approvd Caſuiſts, to be look d- upon as 
Viftonaries z while the Defender of Ma. 
dam de Geſvres mult pals for an Angel 
dropptd from Heaven, to perſuade us what 
*till now was never behey'd, namely, that 
inſpecting the Wife, is a certain Prcof of 
the Huſband's Impotency ; all the Doctors 
in Theology, in Law, in Phyſick, having 
look d upon it as altogether uncertain, and 
the anoſt defective of ali Proofs, and never 
as an abſolute and perpetual Proof of the 
Huſband's Impotency; common Senſe is 
enough to enable any one to conceive, that 


ſuch Inſpection of the Wife may not be ad- a 
mitted for a Proof of her Virginity : u fl 1 
vincere i1nidio{um. ee e - © 
Let the Rhetorick of Madam de Geſvress Ml ; 
Counſel diſplay itſelf upon twenty Occaſi- t 
ons, (not content with four or five printed Pa- Ml j 
pers, publiſh'd one after another, like ſo v 
many Gazettes, to regale the Publicks WF p 
Curioſity for News ;) he will never convince In 
the World, that the Proof of Madam de f 
Geſvress pretended Virginity, can afford q 
the leaſt Probability in the preſent Cauſe. 9 
In fl.ort, Dominicus Soto concludes, that MW 5 


the Judges ought to make uſe of their ut- 
moſt Circumſpection, and not to ſeparate 
married 
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married People; but to confirm their nnp-- 
tial Ties, when they meet with nothing 
but uncertain and doubtful Proofs of Im- 
potency. Quocirca adbibeuda en xk 
prudent ia judicis, & re dubia proferenda eſt 
ſententia in favorem matrimonii ne dirimatur, 
alioqui fraudibus & dolis fternaretur via. 

If Soto has been ſpeaking of abſolute 
and unconditional Judgments, ſuch as ad- 


mitted of no Return to the Nuptial Bed; 


what Certainty, and what Infallibility of 
Proofs would he not have demanded, be- 
fore he would have pronouncd a Marriage 
Null, on Account of Impotency ? | 

Is it likely therefore, that the Church 
will run the Riſque of violating a Sacra- 
ment, by annulling the Marrizge of the 
Marquis de Geſbres whoſe Contormation 
is perfect, and Habit of Body very lau- 
dable, and confeſs'd ſo to be, by his An- 
tagoniſts, as has been made appear in the 
Beginning of this Memorial; the Proof 
which Madam de Geſvres propoſes of her. 
pretended Virginity, being a great dea! 
more defective and uncertain, - than it is 
ſcandalous and diſhonourable; and conſe- 
quently, not being admittable, without 
giving Occaſion to Frauds and Deceits, as 
Soto ſays, fraudibus & dolis. 


P 3 The: 


* ** 
% * 
$ 


48 
* ow 
4 


. ot een, 3 Hg . 
e T/PLEADINGS for 
The Cauſe of the Marquis de Geſve, 
which is wholly religious, has Religion 
wholly on its Side: * Religions gratia con-. 
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St. Gregory, Lib. 9. Ep. 39. 
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Other PRINCIPLES Fa | 
bliſh'd in the ſame Memorial 
made for Monficur the Mar- 
quis « de GESVRES. 


AGAINST 


Madam the Marchioneſs de GESVRES. 


CGI OGG 8g 
'F irſt Proof, that Marriage i is indiſſoluble. 


JESUS CHRIST ſpeaks thus of it, in 
St. Mark, Chap. 10. Ver. 11, 12. 22 
ſoever ſhall put away his Wife and marry ano- 
ther, committeth Adultery againſt her. And if 
a Woman ſhall put away ber Huſband, ſhe com- 
mittcth Adultery. And in St. Luke, Chap. 16. 
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be commits Adultery, ſhe may = him, but ber 


Verſe 18. V hoſoever putteth away bis Wife, ? 
and marrieth another, committeth Adulte:y.MW ; 


aud whoſjorver marrieth her that is put away 10 


from her Huſband committeth Adultery. 

St. Faul to the Romans: The WomarW tl! 
which hath a Huſband, is bound by the Law of 
Marriage to her Huſband ſolcng as he liveth; ¶ a. 


but if the Huſband be dead, fhe'ts loofed front. 


the Law of ber Huſband: So then, if whil: WM j. 
ber Huſband liveth ſhe he married to another n 
Man, fbe ſhall be called an Adultereß; but it 


ber Huſband be dead ſhe is fiee from that Lan; { 


fo that ſhe is no Adultereſs, though ſhe be mar- 1: 
ried to another Man. 5 
St. Auſtin upon this Paſſage of St. Paull R 
fays thus: + Theſe Words, which the Apoſie N v 


_ repeat's ſo often, are true, lively, boly, and 1 


plain: A Wife cannot marry a ſecond Huſ 
band unleſs ſhe be diſingag d from the firſt; ſhe 
cannot ceaſe to be the Wile ber fir Huſband 
ſo long as that fir# Huſband is alive: Now if 


Engagement is in Force ſtill ; ſo that if ſhe mar. 
1 N ore 2 
T Lib. II. de Adulter. Coniug. c. 4. Hæc verba Apo- 
Noll toties repetitar, toties inculcatar, vera ſunt, vi- 
va ſunt, ſana ſunt, plana ſunt, nullius viri poſterio- WW © 
- Xis, mulier elle 1ncipir, niſi I elle deſiret: elle v 
autem deſinet uxor prioris, ſi moriatur vir ejus, non 0 


ſi fornicetur: Iicitè itaque dimirtitur ob cauſam for- 
nicationis, fed manet vinculum prioris; propter 
quod fit reis adulterii qui demiſſam duxerit etiam ob 


cauſam fornicationis. | \ 
"of 
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* auot her Man, that-other Man would be an- 


Adulterer, even de he ef ber former Huſband. 
upon Account of bis Adultery ©, 
The facred Bond of Marriage cannot 
therefore be broken among Chriſtians, 
The Church has not had, nor can have 


any Foundation for this Diſcipline (au- 


thoriz d by the divine Law, quos Deus con- 
junxit, homo uon ſeparet) unleſs Conſum- - 


mation of Marriage, Copula, is not eſſen- 
tial to a Chriſtian Marriage; whence it 
follows, as the Theologiſts * ſpeak, that. 
Impotency is not an Impediment that can, 
in its own Nature, annul a Marriage. The 
Reaſon of it is invincible ; becauſe other- 
wiſe, there can be no Sacrament of Mar- 
rage between old decrepit People. This 
is St. Auſtin's Argument, in his Books: 
againſt Julian the Heretick. Bs 

+ The Church would make a Mockery 
of People, and of Sacraments, if ſhe bleſs d 
a Marriage which was no Sacrament, with. 
the ſame Benediction, and the ſame Pray-- 
ers, Which ſhe made uſe of to conſerrate. 


real Sacraments. Biel in 4. d. 34. qu. I. Ec- 
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Dominicus Soto, in 4 ſent. dift. 34. qu. 2. art. 2. 


Vinculum matrimonii jure divino & naturali eſt in- 
diſoiub'le, | 


Gabriel Biel, in 4. diſt. 33. qu. 1. Impotentia 


non eſt impedimentum de ſe & ex natura contractus 


2M p:diens & dirimens matrimonium. 


— 
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cleſia contractum in ſenibus prorſus ex natura 


in potentibus approbat, ſolemmixat, proc lumat. 
the Marriage of old People) Ecclefia foveret 

Me OI 4 £29 067. 4-4 RE: 
A hundred Paſſages might be quoted 


out of St. Auſtin, to confirm this Truth. 
He confutes the Heretick Julian, who: de- 


fended the Sentiment of Madam de Geſvress 
Advocate, among other Reaſons, becauſe 


the Goſpel. had taught him, that the bleſ- 


ſed Virgin was St. Foſeph's Wife ; Fulian 
maintaining that ſhe was not really the 


Wife of that Saint, becauſe there had been 
no Confummation of Marriage between 


them; quia concubitus defuit millo modo fuiſſe 
conjugium :, But, fays St. Auſtin, Foſepb did 
not think he had Power to break the Bond 
of his Marriage, becauſe he was out of 
Hopes of being able to conſummate it: 
Joſeph vinculum fide: confugalis, non ideo Ju- 
dicavit effe' ſolvendinn, quia ſpes commiſcends 
carnis ablata f The Heretick Julian, accor- 
ding to St. Auſtin, ſpoke, as does Madam de 
_—} Ge ſvres's 


— e 


- 
2 * 


— 


* Lib, 5. in Jul. c. 12. n. 4. & cap. 16. n. 62. Sine 
corporum cemmixticne poſſunt eſſe conjuges, alioquin 
non erunt conjuges, ut nihil aliud dicam certe cum 
ſinuerent, fibique miſceri vel non potuerint, vel 
Ine ſpe ſuſpiciendæ prolis erubuerint, atque nolue- 
rint. . 


T Lib. 5. in Julian, c. 12. num. 46. 


Ibidem, zi fic dicatur (He is ſpeaking of 


2 — „ K . Mas ky 


The M quis te r 12x | 
Gefores's Advocate; where there is: no Con- 


+, ſummation, there is no Sacrament of Mar- 
riage. Nuptias nibil aliud eſſe quam chr poris 


5 e pe facit Laie Ted patio conſu- 
5 7 11 WR ALS | 

— x Author operis imperfell i in Math. i ſub; no- 
= uine Chryſoftomi matrimonium non facit coĩ- 
us; ed dalia, & ideo non Jolvit Mud Je 
e paratio cor poris 

Laſtly, J. aſquex, + the moſt learned of e- 
ſuits, bears ſufficient Teſtimony in this 
place, that the Doctrine of the Church 
has not alter d herein: There will not be 
found (ſays he) ſo much as one Catholic, who 
nales Copulam, Con! ummat ion, Part- of. the 
Sacrament of Marriage, unle eſs it be Gratianus, 
who was f Opinion, there is no Sacrament 
Marriage without Conſummation, ſine Copu- 
la, which cannot. be maintained without Er. 
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. Lib. ae inſtitu. virg. c. 6.1. 2. in Lucam, c. 2 vs 

I Vaſquez, de Matrimonio -difp. 2. c. 8. — 
aun 125. C. 9. 

Magiſter ſent. in 4. diſt. 26. Tho. Valdlenſis, Vol, 
2. de Sacramentis, e. 24. Eſtius in 4 ſent. diſt. 26. 
S. 13 &. & ſect. 14. he ſays, Gratianum. partim 
obſcuris,, partim vere perperam oitatis Fa teſti - 
moniis deceptam fuiſſe ut ita ſentiret. 45 


commixtionem:; St. Ambroſe: Non defloratio 
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There 2 - IIS. a Fro 

Sa nt Gratis 8 265 0 ſod: 
dam Geſvres's Advocate) a Hereſy ; 0- 
thers ſay tis only erroneous and raſh, 
Vaſquez gives it this laſt Denomination. 

Conſummation is not only no eſſential 
Fart, but it is not even an integrating 
Part, according to the fame Doctors. Tis 
2 poor Shift in Madam de Gefores's Ad vo- 
cate, to alledge the Chapter Debitum dr 
Bigamis; for the Queſtion there is only a- 
bout Bizamy, as an Impediment to holy 
Orders. And this Chapter formally de 

eides, that altho there is no Conſumma- 
tion, Marriage is ne er the leſs in Force 
upon that Account: proſeo ubi deficit inter 

bujnſmodi conjuges commixtio corporum, non W/u 
deeff hujuſmodi fignaculum Sacraments; which Wd: 
— 4 the common nn of all Theo. 

its. - 

EX what Uſe is it to the 8 of 
Madam de Gefores, to ſay, that if Con- 
ſummation is not eſſential to Marriage, as 
a Sacrament ; at leaſt, it is eſſential, that 
the married Couple have a mutual Power 
over each other's Body, and that they be- 
ſow it upon each other; tor the common 


10 : | Sentiment 

— — — ñ — — — 

* The 6555 un Chap non enim = v. 2. Julianus 

dicebat quod non erat verum & perfectum matrimo- 

atm ſme oommixtione * carnali,'1 in 1 r ws 
dietur . Gratianus. | 
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Sentiment of Theologiſts is, that the holy 
Virgin having made a Vow of Virginity, 
ould not give to St. Foſeph that Power 
over her -own Body; and they maintain, 
hat a Maiden, for Example, who ſhould 
be under a Contract to marry a Man, and 
who afterwards repenting of it, ſhould 
make a ſimple Vow of — eeping her Cha- 
e might ſatisfy both Obligations, by 
contract ting the Marriage, and then en- 
tering into a Cloyſter before Conſumma- 
tion, and in thee” Caſe, ſhe would have 
contracted a true Marriage; quod ſane ne- 
in eſſet matrimonium. Eſtius in 4 fent. dift. 
20. ſect. 9. Gondtus de natrimonio, daft. 4. ſect. 
3. cap. ps He de fponſalibes : : Alexander IU. 
uadet cuidam mulieri que juratam ſidem cut- 
dam ſpaponderat., ſe illum intra hiennium dudn- 
ran, S poſes Facli penitens propoſuerat Reli- 
gionem ingredi, ut propter reverentiam Sacra- 
menti prius matrimonium contrahat, & poſtea 
Religionem ingrediatur. Pontius, lb. 1. de ma- 
s tr1mon0, c. 17. num. 8. where he cites — 
t Mothers. In ſhort, tis enough that the 
r Church confers the Sacrament of Marriage 
en old impotent Men. 

1 WW Confummation not being then of the 
t Efence of Marriage, it ought not to ſeem 
8 


ſtrange, that the Church, for the 12 firſt 
ne (during Which, it preſerv'd a 
greater Purity in its Diſcipline) has made 

;- 


The Marquis de GEzsvRes. i859 7 
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Impediment of Impotence, for the 


ſaid, may be ſufficient t to convince any one 
of it; and nothing can be ſaid deer it, 
but what might be eaſily confuted. 


A Man muſt be of an unexampl'd. Raſh 


' neſs; to affirm, as the Defender of Madam 
de Geſores does, that the Canons, Quod ax 
tem, and Requiſiſti, were made by St. Gre 
gory the Great; and to pretend, that the 
latter is to be found in one of the Letters 
of that holy Pope, to St. Auſtin, ho was 
{ent by him into England, for the Conve 
ſion of part of — Inhabitanta of that 
Iſland. We have all the Letters of that 
Pope, three whereof are addreſs'd to that 
Apoſtle of England; in one of which, re- 
lated by venerable Bede, he gives Anſwers 
= to ſeveral Queſtions relating to thoſe new 
1 | Converts; and even gives them ſome Diſ- 
penſ⸗ ation tonching ſome Degrees of Affi. 
| nity, which, Mm. to the general Diſ- 
4 | cipline 
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The Marquis de GesSVRES. 135 
ended to the ſeventh Degree, ' hindering 
Marriages Yet is there not any mention 
ade, either in that Letter, nor in any 
ther, of the Impediment for Impotence: 
hus tis a Falſity of the Compilers of the 
anons, Who forged that, and cited it as 
St. Gregory's. We have conſulted all the 
Editions of St. Gregory, to the laſt 5 and it 
ot being there, tis an unexampl'd Peice 
of Raſhneſs to dare to affirm, that it is to 
de bündelt bete uk 
The Defender of Madam de Geſvres ſi- 
lently reſerts theſe Compilers, upon occa- 
ll. on of Chapter Quod autem; he ſhould 
have ſaid Chapters Pnod autem, Gratian re- 
lating two iner the Name of St. Gregory, 
one addrefs'd Venerio Caralitano Epiſcopo, 
and the other Revennati Epiſcopo, which is 
alſo a Proof of Gratian s Error: The Gloſs 
upon theſe Words, ſeriptum eſt, adds in 
Lembarda : The Roman Correctors obſerve 
that theſe Chapters are fetch'd from the 
Capitularies, Lib. 6. c. 55.” cauſa 27. q. 2. 
Venerio, Ac. & cauſa 33. qu. xt. Revenna- 
ti. [iy 


it 


"Tis certain theſe two Canons are falſſy 
attributed to St. Gregory; nor can either 
begin or authorize a Cuſtom, contrary to that 
which hal been obſerv'd in the Church 

ever ſince the Time of the Apoſtles. 1 : 
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by fait, with which the Defender of Maday 
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It B conſely'd that the Canon quod poi 


de Geſvres would alſo authorize his fall 
Tradition, is really Gregory the ſecond) 
taken from his 13th Letter to Bowiface Mio! 
Biſnop in Germany, and is to be ſoun 

with 5 8 other Letters of that Pope 1 in tl: 
ſuth Tome of the Council of Lale by 
even this is a Conviction that the tw 
Chapters Qvod autem, (Which ſhould hy 
— be but one) not being there, are u 
falſly aſcrib'd to Gregory IL as to St. On 
them. under whole Name . relate 


2 to Chapter Quad propoſu;ſti, + wh 

is granted, is by Gregory II. and whidi 
__ that if the Wite of the Perſon > 
bout whom he is conſulted, is falln int 
ſuch a State of Infirmity, as to be no long. 
er able to perform the conjugal Duty; ab 
ter having ſaid, that it were to be waſh 
her Huſband would preſerve Continence, 
he permits him, in Caſe he will not ſub- 
mit to ſueh Continence, to marry another 
Wife, obliging him to give all neceſſary 
Aſſiſtance to the firſt : Si mulier inf. ni. 
tate ee viro ron valeat autem reddere, 
; Bat 


* 2 1408 
I Cauſa 32. Queſt, 7 
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" The Marquir de GrSvaes. 137 
Pool But the Defender of Madam de Geſures 
canhould not have ſmother d the Obſervation 

pprovd by the Roman CorreQors, that 


aa hat Deciſion is contrary to the holy Ca- 
ce, Nnons, nay, even to the Goſpel and St. Paul- 


lud Gregorn ſacris Canonibus, imo Evange- 
ice & Apoſtolica Doctrina penitus invenitur 
d rerſum; nor the Remark of the Gloſs, 
which aſſures ns, that this Deciſion is en- 

rely rejected: Hoc reprobatum. 
In ſhort, poſterior Decretals decide the 
ontrary. Stephen II. a Pope, Who follow'd 
regory II. very nearly, does formally de- 
ide the contrary: In reſponſis, to divers 


MConſultations, Reſp. 2. Si qui fe in conjugio 
M-opulaverint, & uni eorum contigerit ut debi- 
\& 


tum reddere non paſit, non liceat eos ſepara- 
It is abſolutely falſe, that there are o- 
ther Decretals 1 that Pope, touching the 
Queſtion of Impotency, and the Correctors 
of Gratian knew it. | 
It will be ſufficient to refer the Defen- 
der of Madam de Geſures to the Obſerva- 
tions of Antonius Auguſtinus, and to the 
Remarks of the Roman Correctors, and of 
M. Pithou, who acknowledge, that the 
Chapters Quod autem, and Requiſſi, are 
not by St. Gregor y. | 


* 


Let him conſult the Preface, which is 
to the Decree of Gratian, corrected by the 
Authority 
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Authority of the Popes Pius IV, Pas V, 
and Gregory XIII. he will there ſee that 

we muſt not give too much Credit to the 
Compilers, Bur chard, Tves de Chartres, nor to 
. Gratian : Sepe Gratianus arbitratu - ſuo mutat, 
addit, immi mut, complectitur quod etiam Burchar- 
dus & Too faciunt; and to that of M. Pithon, 
multa in cor pore jm is Canonici conficta ſine aw 
thoritate, falſo adſcripta, contraria, corrupta, 
aliterquam ſunt in aut henticis detorta, mendeſe 
—_—_—_.. 7: W [ 
The Defender of Madam de Geſures i; 

as ill grounded in his Citation of the 15th 
Canon of the Council of Verberie, where 
if we may judge by the Terms of the De. 
claration, there is no Mention made 0 
Nullity of Marriage, but only of ſimple 
Separation, which does not include Nullity 
of Marriage, no more than Separation up. 
on account of Adultery : S qua mulier 
fe reclamavit quod vir ſua nunquam cum ea 
manſiſſet, exeant inde ad crucem, & fi vermm 
fuerit ſeparentur What Conelnfion can be 
drawn from this Canon, which has no 
Conformity with the Diſcipline: which was th 
obſervd at the Time, when they were fo 
far indulgent, towards the End of the 1 2th 

ö Century, as to permit Separation for Im- 

. potence, ſince there is in it neither Viſita- 

1 e " ham, 
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The Marquis de GESVRE S. 139 
ion, or Atteſtation of ſeven Relations or 
o iLEaTos nts 
Moreover, this ſame Council, having 


%»®" Rs a. 


In a Word: This Council ſhould not be 
eckon'd among the Eccleſiaſtical Laws; 
ut ought to be put in the ſame Rank 
1th the imperial and political Laws of 
Divorcement, which the Roman Church has 
always diſapprov'd, in that they permit- 
ed other Marriages, and fo much the ſoon- 
r, as in the Council of Compergn, held four 
ears after that of Verberie, thoſe two Ca- 
nons are abſolutely rejected, the contrary 
eing there decided, in the 17th and 18t 
anons. Ik) CISEX ON - 
What we have ſaid, is more to rectify 
the Errors of the Defender of Madam de 
Geſores, and maintain the Purity of the Diſ- 
cipline of the Roman Church, to the 12th 
Century, than for the Good of the Cauſe 
of the Marquis de Geſvres; for they ſo lit- 
tle ought to oppoſe to him theſe three 


Canons of the Decree, which we ſhall at- 
e terwards 
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10 The PLEADINGS /- || 
terwards. explain, that there are. ſeverl"* 
which formally decide the Nature of H.“ 
„ 
Firſt, the Canon Si qui, taken fru 
the Council of Compeigne, in 756, und; 
Pepin ;'1n which aſſiſted Biſhop George, I. 
gate from Pope. Steven II. decides, that! 


the Wife complains of the Impotence 9 = 
her Huſband, and her Huſband by Oall n 


affirms the contrary ; the Huſband's Oat 
maſt be taken, becauſe he is the Head 
the Wife: 1 $i guis accepit uxorem, & haþu 
eam aliquo tempore, & ipſa fæmiua dicit qu 
numquam coiſſet cum oa, & ille vir dicit qui 
fe fecit; in veritate viri conſiſtat, quia vir c 
put eſt mulieris. Here this Canon ends, 4 
Gratian cites it; but in the Council itſel 
this Canon ends in ſaying, that the L 
gate of the Pope gave his Approbation tl 
it: Gregorius confenfit. This Canon ſhem 
that in France they then began to hearken 
to Complaints of Impotency ; but we fin 
no Examples, that any was follow'd by1 
Declaration of Nullity of Marriage. 
In Chap. Accepiſti, Title de Fregidiy 
which is a Collection of ſeveral others, a 
| ſhall be afterwards ſaid, we find the ſame 
Deciſton of the Canon above cited. I= 
33 autem p. 
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Cauſa 38. qu. 14. 


+ Tome 6. Concil. Labbe, Pag: 1697, 
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tem f prior poſt ammum ant dimidinn ad E. 


Fe ant iſſn proclamaverit, dicens, quod 


pn cognoviſſes eam, tu item contrarium affir- 
us, tibi en elenden eff, co quod es caput nas | 
ris, gina fi prodlamare volnerit, cur tam din 4 
wit? Cito enim & in pat do tempore ſc ire | 
tit, f cum ea boire potuſſes, 
n the third Place, Chap. * Cvntinebatur, 
u hich is by Pope Alexander III. in 1180. 
Wccides in like Manner, by confirming the 
receding Canons, that if the Huſband 
firms by Oath to have conſummated the 
* arriage, his Wife ſaying the Contrary, 
Wc Huſband muſt be believd: + Gum in 
OW :cretis babeatur expreſſum, quod ſi vir dixerit 
od uxorem ſuam cognoverit, & mulier nega- 
5 it, vii fandum eft veritati- prafato viro 
i dicit ſe multerem illam cognoviſſe, des 
ft adbibenda, fi id fir maverit juramento. We 
ay ſee in Pontius, that ſuch is the Opi- 
jon of the Canoniſts, Innoc. Fohannes Au- 
reius, Butreius, Panorme, Abbas, and of the 
wta, according to Farinacius; he cites the 
R Fn 9 8 
z It muſt be obſerv'd, that the Canon S? 
Ws, adds the Reaſon why the Huſband is 
—_ a. Eo. M 
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* In Appendice Conc. 3. Later. an. 1179. parte 6. 
ice... | 1 

Fxtra de diſponſat. impuber. 

Pontius 1. 7. c. 63. num. 5. 
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142 The PLEADINGS for 
to be believ d ſconer than the Wife, gui 
dir caput eft mulieris a Reaſon. which cat 
not be rejected, being founded upon till u 
Holy Scripture. This Maxim in Law 
commonly known, Apertum jus dicitur qua 
do reditur ratio: The Concluſion ought 1 
follow the Principles. The Reaſons rel 
ted in thoſe of the Decretals, with whid 
the Defender of Madam de Geſores wou! 
aſſiſt her Cauſe, are of no Weight, for th 
Separation of Marriages. They make th 
Wife ſay, ſne is deſirous to be a Mothe 
ſhe is deſirous to have Children: Volo 
ter eſſe, volo f lios procreare : A falſe Realy 
and which might as well cauſe all barre 

. Marriages to be declared Null. 
5 I Thus theſe Decretals, tho' ſom Appl 
E cation might be made of them to thi 
Nature of the preſent Cauſe, yet the 
could never over- balance the Authority 
the three above cited, the Senſe of whid 
it is impoſſible to wreſt, being plainly i 
the Nature of the Cauſe of the Marqui 
de Geſvres. 7h US: 
After what we have obſerv d;* wennn af 
23.4 O20 51. 343 fre wl.0 


, 4 a % 
* —— 


— 


* 27. qu. 2. Quod autem interrogati de his q 1 
matrimonto juncti ſunt & nubere non poſſunt, ſi il fi 

- aliam vel illa alium poſſit accipere, de his ita ſcriſſ o 
tum eſt : vir & mulier fi ſe conjunxerint, & poſt k 
dixerit mulier de viro, quod non poſſit coire cum es f 
{i poteſt per verum judicium probare quo verum 1 
acci piat alium. Tit, de Frigidis. 8 
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De Marquis de GES VRES. 143 
gui let alone ſtaying to examine the Canons, 
calf which we have prov'd to have been cited 
under falſe Names, by Gratian; but toileave 
no Scruple upon this Matter remaining, 
I. In the two Canons, Quod autem, it is 
only ſaid, that the Wife ought to be ad- 
mitted to the Accuſation of her Huſband, 
if by a true or a juſt Judgment, ſhe can 
prove what ſhe. advances againſt her Huſ- 
band: Si per verum aut per Juſtum judicium | 
probare poſit, quad verum fit. Theſe, Ca- 
nons therefore ſhew, that there muſt be 
true and deciſive Proofs to admit Separa- 
ton. Fyf 1: ore Emiuienlys SCID eh > 
Theſe Proofs ſhould be underſtood, ac- 
cording to the Summary or Argument of 
Chap. Accepiſti, of the Examination of the 
Perſon of the Man, per aſpectum cor por is, 
and by no means of that of the Wife; be- 
cauſe, in Accuſations canonically made 
upon occult Facts, of which there can be 
no Proof by Witneſſes; the Perſon accus d, 
was believ d upon his ſole Oath, and the 
Accuſation was look d upon as a Calumny, 
after the Purgations by Fire, by hot and 
cold Water, and the Iike, were aboliſh'd. 
Together with the Oath of the Accuſed, 
five, ſeven, and ſometimes even fourteen 
of the Kinsfolk and Relations, that knew 
him, were made to atteſt that he ſpoke the 

| 0 
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falfly aſcribd to St. Gregory, as the tw 


vres: The Queſtion there, is of a Man and 


dantes commilceri : Iſte vero, ſi ea uti non pateſ 
pro uxore, habeat eam quaſi ſororem; quod ſi ret ins- 


tionem carnis una caro facti ſuiſſent, tunc videtur 


dico propter infirmitatem carnis eorum. Vir autein 
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of the Title De purgatione canonica; man 
J 


of which, are by the ſame Popes, who ds 
cidet the Chapters of the Title de Frigidit; 
the Defender of Madam de Gefures mu 
therefore agree, that the Title de purgation 
tanonica, is no more favourable to him 
than the Title de Higidis; as we thall 
prove of this laſt Title. 

*The other Canon of the Decrps a3 


-preceding is the Canon Reqniſſti. It i 
certain, that this cannot it be at all ap 
plyd to the Cauſe of the Marquis de Gy 


His Wife, Who both complain of their Im 
125 um 
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33. quail; 2. Requiſiſti de his qui ob cauſam fri: 
ide nature dicunt non poſſe invicem opera carni 


culum conjugale voluerint reſcindere maneant utriq; 
innupti-: nam fi huic non potuit concordare nature 
liter, quomodo alteri conveniet ——— quod ſi mulier 
cauſatur & dicit, volo efſe mater, & flies procreare, & 
uterque eorum ſeptima manu propinquorum tactis a- 
croſanttis reliquits dicat, ut numquam per commit 


mulier fecundas nuptias contrahere poſſe : humanum 


qui frigide eſt nature, maneat ſine conjuge. Quod {| 
& aliam copulam acoeperit; tunc hi qui jurav erint 
perjurli crimine rei teneantur, & pœnitentia peracta, 
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potence; Non. poſſs carnaliter commiſceri : 
They are advis'&to hve-togather. like Bro- 
14M ther _— and not to have any 
Thoughts af other Marrisges: . Maneanttw- 

off trigue innunpti ; there is no Vaſitation of ei- 
im ther the one or the other: And in Caſe 
All they would not take this Advice, he does 
not grant their Sæparation, tilllhoth of em 

if all have ſworn upon the holy Relicks, 
will withthe Teſtimony of ſeven Relations, that 
they had not been able to cenſummate the 
ay Marriage. To. conolude, he does not per- 
% mit the Wife to marry another? but out of 
mi meer Complacency taking Pity on her 
m Infirmity : Human dico profiter inſirmita- 
ce: tem car nis eorim. He adds, that if the Hu- 
hand marry another Wife, and has Chill 
dren by her, he 01 rs to his firſt 
Wife. This therefore is nothing but a 
Proviſional Judgment: contrary to our Mo- 
rals; there is no Wunnien of inſpecting either 
Huſband or Wife g they both conſent to 
be ſeparated; and the - Wife i is not with- 
out Diffculey allow « to marry! again. In 
ſhort, this Sentiment is only propos d as a 
. zi Filerur mulierem ſecumdas 


3 fe; which weakens and 
from this Anthority,noweſhal aired 
after males . ir ien = ii 
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Z 446 Te PLEADINGS for 
| ' Further, Gratian obſerves that this Ca. 
non is not to take Place, but when the 
Huſband and Wife make the ſame Con: 

| feſſion, Non potuiſſe carnaliter commiſceri, hoc 
Je.rvari pracipitur, ſays he, cum uterque iden 
| * fatetur; becauſe if the Huſband ſwears the 
E contrary he muſt be believ'd, fandum eju 
Judicio ; and conſequently, according to 
Gratian, even this Chapter is a Deciſi ion 

for the Cauſe of the Marquis de Geſvres. 
Aſter having examin d the three Canons 
eitel in the Decree of Gratian, we will do 
the ſame by the Chapters of the Decretals; 
and it ſhall be nh that the Advocate ol 
Madam de Geſvres, who has bragg d fo loud 
that they were favourable to him, deceivd 
4 himſelf, or meant to deceive his Readen 
4 They are centain'd under the Title,” Dt 
E Higidis & Maleficiatis. "Tis ſurprizing the.” 

Aﬀoocate of Madam de Geſvres ſhould 
make a Jeſt: of the Publick, by prepofſef FW 
ſing them with an Ambiguity upon the h 
Word Frigidity turn'd his own: Way. YI: 
He has been told over and over (tho he 

does not care to hear it) that this Word _ 
Frigidity was only put into this Title off. 
the Decretals, to avoid the obſcene Terms Et 
. of Inpotentia coeundi, which may more de- 
cently be expreſsd in our Tongue by Im-. ar 
eee to conſummate e Rus | 
10 nere ( 
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The Marquis de GESVRESs. 147 
therefore * Antonius Auguſtimis, the Roman 
Correctors, and M. Pithou, add to that Ti- 
tle, & de Impotenti4 coeundi. Certainly all 
that's treated of in every Chapter of that 
Title, is about Inability, either of Huſ- 
bands or Wives, which they thought was 
ſignifyd, tho improperly, by the Word 
Frigidity, deſigning the whole Genus by one 
of its Species. The Maſter of Sentences, and 


his Commentators, have ſounderſtood that 


Title. 0 My”. 
"Tis a Miſtake in Madam de Gefores's Ad- 
vocate, to pretend that Frigidity may con- 


ſiſt with a perfect Conformation of all the 
Parts Hefe Perſon accus d of Impotence, 
when adult and of a laudable Habit of 
Body; he will find no Theologiſt nor Ca- 
noniſt of the ſame Opinion with him, as 
to the explaining of that Term. 
Neither is it true, that Frigidity is al- 
ways attended with evil Conformation, or 
an Imperfection in the natural Parts. 
The Eunuchs, whoſe Marriages were ap. 
FREY a provd 
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* Magiſter Sent. 4. Sent. Diſt 34. Nomine frigidi- 
tatis omnis Im potentia coeundi denotatur. 5 . 
f V. Angel. ſum. 5. matrimonium, qu. 16. n. 11. 
Silveſter, v. matrim. 8. qu. 16. citing Peter Palu- 
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danus. 


Dominicus Soto in 4 Diſt. 34. qu. 1. arts . 
Gloſſa. in cap. Hi qui, 32. qu. 7. | ; 
Baſilius Pontius, l. 7. c. 60, n. 2, de Eunuchis. Mul. 
: | t 
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148 The PLEADING S:for 
provdof by ſeveral Canoniſts and Theols- 
giſts — Sixtus pints, were not gra 
conform d, and yet, acc nge 

noniſts, were compriz d in the Law — 
Frigidity. A N therefore be potent, 
or have Motum, withent being well can- 
form'd, aiithee? having all his Parts: And 
conſequently all Teal in whom the Con- 
formation of the whole Body is im * 
are not upon that Account in the Cl 
Frigidity. 

We likewiſe confeſs that all thoſewho have 
the Parts neceſſary to the Confummation of 
Marriage, in their early Youth, before Fu- 
berty, or in an extreme old T_T may be 
put into this Claſs of Frigidity. But com. 
mon Senſe forbids us to 5 the ſame a 
thoſe, who having reach d full Puberty, 
have a perfect 3 -of all their 
;Parts. 
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ti exfecti mon: viri i is; Aﬀticad matrimo- 
nium ineundum non ſunt. inhabiles jure naturali, ne- 
que fuerunt etiam jure politivo, uſque ad Sixtum V. 
qui ſais litteris illos reddidit inhabiles ad quovis mo- 
do contrahenduni. 

Cardinalis Folet. Inſtruct. 1. 7. c. 16. in Annotat. 
- Caſtrati utroque orbati valida -matrimonia contrahere 
nequeunt (quicquid nonnulli falſo dicant) ut declara- 
vit Sixtus V. an. 1588, motu proprio ad nuncium fy- 
um apud Hiſpaniarum Regem. Verba leges e, 
Sonam, apud Sanchez, difp. 92. no. 17. | 


kr, 


Thi a de G E VS KBs. * 
The Canoniſts and T make ſe- | 


d- nb Claſſes of Impotents or r 
there are fome, ſay the , who are fo thro 
* Debility or Weakneſs o the Genitals, ſuch 
it Nas Children and decrepit old Men; there 
t, are others fo thro an ill Complexion or 
n. Conformation of the Genetals; and this 
either naturally, being born ſo; others ac- 
n- cidentally, ut exſecti, whoſe Parts have 
* been cut away; laſtly, ethers by Incan- 
af tation, or Sorcery. There is an Impotence 
of Nature by reaſon of Age, which are 
7 properly the frigid: Impotentia naturalis ra- 


tione atatis, ut impotentia pueri & ſenis; im- 
u. ¶ potentia naturalis complexionts, ut arctatio mu- 
de eric, & accidentalis, ut caftratio &  malefi- 
n. cm. © 
af According to Dominicur Hoto, who (M. 
„ Pithon fays) has handled this "Matter the 
r i beſt of ny Body. + By the Word Higi- 
ait is underſtc the Impotency we bring 
he into the World with us by evil Conforma- 
tien, which is perpetual, and not that which 
0 came by Accident, and may be curd by 
1 Medicaments: Nomine Figiditatis omnis impo- 
a0: tent ia qua à natura competit intelligitur, non ac- 
| G 3 WE is  chdentaria 
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* Angelus i in ſumma Silveſt, 5. matrim. queſt, 16. 
c. 8. 

5 In 4 Diſt. 34. d. 2. art. 2. Bauny, Sum. de Sacr. 
tr. 12. q. 9. ſays the ſame as Tolet. 
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cidentar ia que tranſit, ſed complexionis waty 
ralis. And again  Oportet ut impedimentun 
fit ſimpliciter perpetuum, ita ut omni prorſus jt 
remedio deſtitutum, ut fi vir .antequam. con- 
traheret eunuchus eſſet, aut exſectus. 
This Divine owns, that where there's a 
good Conformation, and good Habit of By 
dy, there is no Impotency to conſum. 
mate Marriage. For, ſays he, where there! 
a good Habit of Body, the natural Heat 
cannot be wanting, and muſt be vigorous 
enough to enable the Party to complete 
his Marriage. His Latin contains an Ob 
ſcenity which hinders me from tranilating 
it litterally: Vis caloris naturalis ſemen ſa 
tis ad egeſtionem digerit. | Therefore, acc 
ding to him, there's no Impotency in; 
Body that's well fram'd and ſtrongly built 
Now Madam de Geſvress own Searcher, 
who have inſpected the Marquis, have 
found him well conform d; each of bis Parts 
ſay they, are of the requiſite Conſiſtency 
-umber and Size. Therefore they ought t 
have concluded, that there was no Imp 
tency or Frigidity in him. 


We muſt likewiſe reinforce this Truth 1 

(which alone is deciſive for the Marquiy.__ 
with ſeveral Teſtimonies of ether Di 1 
vines. | 75 11 5 

| . | | 7 

| | 8 Cardinal Sac. 
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The Marquis de GESVRES. 237 
Cardinal Cajetany after St. Tho- 
mas, ſpeaks thus: + The Frigiclity; ſays 
he, or Impotency, which renders a Mar- 
riage« null, is not that which proceeds 
„from Age, but that which comes from a 
Þ natural Defect, which cannot be abſolutely; 
card: F reiditas, feu Impotentia coeundi, non 
idem ex etate, ſed ex defectu natur æ at 
lea incurabilis dirimit matrimoniumn. 

—  * Neither does Noninch, an able Jeſuit, | 
reckon among the Impotent any but ſuch, 
as are of an infirm Conſtitution, or whoſe. 
Body is unnaturally form d, or who want 
ſome of the Parts neceſſary for Genera ti- 
on, or who are unden Faſcination; Impo- 
tmtza; ſays he; muſt proventre ex conflituions 
wt defect membrorum, aut ex nene aut 
etiam ex maleficio.c'') | | | 

Jo all the Catholick Divines we might 
add ſeveral Heretick ones: I ſhall only 
quote one of them, Gerard, A — Lu- 
theran: H Canoniſta impotentiam: ftatmnint tri- 
plicem, naturalem, accidentalem, maleficialem; 
Pe naturalem,” qua a naturi provenit, eaque con- 
tingit vel ratione atatis, ut in — qu 
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f Tertia parte, qu: 56. art. a, „„ nab 
* Diſp. 31. de imp. matrimonii dubio. 7 8 
To theſe Theologifts may be added, Navarre in Sum. 
W Sacram. c. 22. n. 159. Ez” 
St. Bonav. in 4 diſt. 34. a. q. 1. 

5 Loc. Theol, Vol. 3. de conjug. n. 659 
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progreſſus Akri ceſſat x: buen in adulto r wid 
Jem | [Chrationeni NON: 
recepht. Math: iz. u 1 2. Sant Euuchi qui 
de nern matris fic nati ſunt : acc identalem u 
an qua en accidenti infertur, iel a morbe; 
rro, quando vel Aliang violent ia frunt 
—f ch faxt exmechi ob bominibus facti; an 
lo, int 6 2 TWP. & on 
fa cino 2 — infertur. | 
1 a Thefis of ab Mints in 
the Schools of Paris, ' Nov. 7, 1712. Bin 
1 edtute infantibus nondum nota Ve. 
— mbil arduum. 

The Council for Madam de Geſores maſt 
not therefore pretend to lure the Publick 
with the equivocal Word Fyigidity, which 1 
properly can be apply d to none but Chil 
dren and decrepid Bl Men, andicannot in N ot 
Reaſon extend to thoſe who want Gemitals iſ 
or are under Faſcination ; and confequent- 
a cannot be underſtood of ſuch who have 

the Parts of their Body perfectly con- 
Searehers acknow at Masque 
Body is 1 — and therefore they 
onght to have inferr 1 that he was 2 

e of accomplifhmg Marriage; for as 
Soto very well argues, in Bodies ſo rightly 
temper d, vis caloris naturalis Jones ſatis ad 
egeſtionem digerit, 


i 


D 


SSB. FEARSSES 


EEE 


ther Side te ll us, that thoſe, who are call d 
frigid, are conform d like the reſt of Man- 
kind: They are indeed form'd like Chil- 
dren and decrepid old Men, but not like 
thoſe who are in their Bloom of Life: This 
propoſition is ſo falſe, that even Eunuchs, 


4 — 
5 
£22 


who furely are not form'd like other Men, 


are not all frigid; nay, are very often hot- 
ter and moreram — — others who are 


perfect Men and have all their natural 


parts. We have already provd, that be- 
fore the Prohibition of Sixtus V. they might 


marry; and we all know what is faid in 


Ecclefaſt. Concupi ſceutia Spadonis defloravit 


dirginem. I ſay the ſame by the crooked, 


the lame, c. who are not conform d like 


other Men. r 
The Council of the other Side have a- 
nother Quibble; they ſay, a Huſband that 
is defective in his ormation, ſhould 
not be ſuffer d to paſs thro a Probation 
with his Wife, to try what he can do with 
her: I, on the contrary, ſay ſuch as are ſo 
defective, ought to be, for that Reaſon, in- 
dulg'd with a Probation, to try what they 
can do. And to this Purpoſe we could give 
a Hundred Precedents, from the Practice of 
Officialties. One will Suffice. 4 
In the Officialty of Lizienx, in 1704, 
Mary du Laurier, having tax d Charles Fou- 
| 5 driere 


de GEvRE 133 
fore the Council of the o- 
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6 diere with Impotency; the Searchers ha. 
ving viſited him, and found ſeveral Vices 
in his Parts, a Chirurgion, who had him 
in Hand on ſeveral Occaſions of Ilineſs 
"till he was 12 Years old, affirm'd he was 
uncapable of Marriage, the Searchers be. 
ing divided in their Report: Yet by a Sen. 
tence of July 12,-1704,” he was diſmiſsd 
with his Wife, by whom he actually had 
ſeveral Children. Nothing is more frequent 

in Epiſcopal Courts than ſuch Determanati- / 
ons; we can produce ſeveral Examples ne 
thereof out of the Officialty of Faris, D 
will be ſhewn by and b. 
Madam de Geſvress Advocate knows ve. Nui 
up, upon which ſhe cauſes her Huſband to tl 
be Interrogated, ſhe accuſes him of, a vici-W o 
ous Conformation, by aſking him, whether 
he was not once under the Chirurgions # 
Hands for a Rupture, or ſome other Indil- 
poſition of his Belly: Thus ſhe has faild I — 
in her Proof of Impotency upon her Huf. 
band; fince the Searchers found no Vici- = 
ouſneſs of Conformation in him, and have ® 
atteſted that all his Parts were of a good ii 
Conſiſtence: They therefore ought to de 
have pronounc'd' him capacitated to con- "« 


80 
ue 


ſummate his Marriage. a 
nl 


The m 


The e Theſis aboan cited; is not to FR for. - 
: Nulla putes impedimenta in Ju bene . 
miei e inftrufto. | 


OOTY 
Third Poor. 


F T F R having made all theſe e Refle. 
. X10ns upon the Title De Frigidis, I 
now” come to an exact Analyſis of all the 
Decretals of that Title, with which the 
Marchioneſs's Advocate has ſo vainly tri- 
ve: umph'd: I will demonſtrate, that theres 
n vo one Chapter, contain d under that Ti- 
to tle, that can in any-wiſe be apply'd to 
ung our Caſe 

IN - The firſt Chapter of that Title De 
ny nun is the Chapter Accepiſti; cited ex 


i ; Bro- 


L Mi 


nnn... -- 


de X Frigidis & Maleficiatis hos ang 'Accepiſti 
mulierem, & per aliquod rempus habuiſti per menſem, 
ant per tres, aut per annum, & nunc primum dixiſti 
te eſſe frigide naturæ, ita ut non potuiſſes coire cum 
illa, nec cum aliqua alia: fi illa quæ tu uxor eſſe 
debuit eadem affirmat quæ tu dicis & probari poteſt per 
verum judicium ita eſſe ut dicitis, ſeparart poteſtis, ea 
tamen ratione ut ſialiam acceperis reus perjur ii judice- 
ris, & iterum poſt peractam pœnitentiam priora con- 
nubia repetere debebis: IIla autem, fi prior poſt an- 
num aut dimidium ad Epiſcopum aut ejus miſſum pro- 
- clamaverit; 


TE * * = 


1 Te PLEADINGS for 
f 
| Brocardico: tis originally a ein 


from Burcburd, alias Hrocurd: — 


all this Chapter is in the fame Cafe with 
that of Re 115 of which we have made 
an Analy 15 and it can't be apply d to 
Separation for Impotency, but where both 


„ Man and Wife com plain reci rocally of each 


other's Incapacity ; 2 if the Wife accuſes 
her Huſband, and he denies the T hing, he 
is 10 be believ d on his Oath, Handum ein 
Julicio, unleſs ſhe complains within the 
firſt Months of her Marriage: What is par- 
ticular in this Canon is, | ſhe — in that 


ter does not explain what 


the Summary of that Chapter hints it 8 
per alpectum cor porit: Now, in our Cale, Ma- 
dam de Geſwes is ſingle in her Complaint, 

eee * before ſne did 

©: "it ; 


" 


$5 way? Faw! * JET 


clamaverit, dens _ non cognoviſſes eam, tu au- 
tem contrarium affirmas, tibi credendum eſt-· quod es 
caput mulieris: quia fi proclamare voluit, eur tam- 
diu tacuit; cito enim & 4 in parvo tempore ire po- 
tnit, fi cum ea coire potuiſſes: 1 autem in ipfa novi- 
tate poſt menſem ait duos ad Epi ſcopum aut ejus mil: 
ſam proclamaverit, dicens, Volo eſſe mater & filios 


procreare, & ideo maritum accepi: ſed vir quem ac- 


cepi frigidæ eſt naturz, & non poteſt IIla facere prop- 
ter quæ illum accepi; ſi 1 per rectum ju- 


dicium ſeparari poreſtis, & illa ſi vult nubat tantům 
in Domino. 


to prove per verum judicium, (tho the 
| the verum 
Pn 2 muſt be)that her Aceuſation 1 is true; 


 Wipfam habeat ut ſororem. 
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ir, her Comiplainv-ought to be ard wp 
on as an Impoſition; cur tamdin tacut. 
* Next follows the Chap. Quod Sedem, of 


piler of the Decretals, had cut out; and 
which was reſtor d by the Roman Correctors, | 
and by M. Pitbon. To ſhew eit has no Rela- 
tion to our Cafe, any more than the fol- 


lowing one, we ſhall only give the Texts 
in their proper Words. It is ſufficient, that 
this Chapter confirms the Tradition of the 
Roman Church, "till Ann. 1180, according 
to which they did not uſe to ſeparate Peo- 
ple, propter utviuſyile inguinis rupiurum & ge- 


alis alſciſa; hat ja, they did not uſe to 
ſeparate marry d People, on Account of a 


Remain three Chapters, + whereof the 
firſt is that" of Landabilem, by Celeftin TIT, 


ie 


0 
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tenere, quod fi non poteſt eam ficut” uvorem habere, 
* TD POD I M4333 T fg AST. n 


+ Chap. Laudabilem. Requiſiſti quantum tem pus in- 
dulgendum fit naturaliter frigidis ad ex perimentum co- 


pale nuptialis. Er infra; Nos vero in prefenti oo 


ſultatione 


be Marquis de GE vA 1 
it;! | "therefore. Accor 41 q to that Chap- | 
ought to be loo d up- 
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1 
in 1195. It orders three Vears Cohabita · 
tion, to be reckon d from the Day of Mar- 
riage, if before that Time Impotency can- 
not be prov d: After thoſe three Years, it 
admits: the Proof of Impotency per juſtin 
judicium, without ſaying what that is; 
and upon the falſe Foundation of St. Gre 
gorys Authority, juxta decretum Gregori, 
it adds to the cited Text, as of St. Gregory, 


- 


De viro probare poſſit quod verum fit. It ex. 


horts em to live together as Brother and St 
ſter; and if they have been parted, and 
the Man has had Children by another Wo- 
man, he is willd to return to his firſt 
Wife. Laſtly, It does not admit the Te- 


W #® 
25 41 
* 
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— — — — 
ſultatione ſentimus, ut à tempore celebrati conjugii 
ſi frigiditas prius probari non poſſit, cohabitent per 
triennumʒ quoelapſo, ſi nec tunc cohabitare voluerint, 
& juxta decretum Gregorii mulier per rectum judicium 
de viro-probare- potuerit, quod cum ea coire-non poſit; 
accipiat alium : ſi autem ille aliam acceperit, ſepx 
rentur: quod fi ambo con ſenſerint ſimul eſſe, vir eam 


etſi non ut uxorem, ſaltem habeat ut ſororem: ſi au 


tem quod non ſe cognoverint ambo fatentur, cum 
ſeptima manu propinquorum, vel vicinorum bonz 
fame, tactis ſacroſanctis Evangeliis uterque jure ju 
rando dicat, quod, nunquam per carnalem copulam una 
earo effect! fuiſſent, & tunc videtur quod mulier valeat 
ad ſecundas nuptias convolare. Verum ſi ille aliam 


duxerit, tunc hi qui juraverunt rel perjuril teneantur, 
& poenitentia peracta, cogantur ad priora connubia 


redder Se. Ds, — 


; GESVRES. 159: 
till after the Huſband and Wife have both 
ſworn upon the Holy Evangeliſts, that 
they have not been able to conſummate 
their Marriage, quod nunquam una caro ef- 
fedi fuiſſent. We have already ſaid, that 
the Juſtum judicium, in Accuſations like 
that of Impotency, where there can be no-— 
thing more than Suſpicion, and where an 
occult Thing is in Diſpute, is the Oath of 
the accus d, certify d for Truth by ſome 
Kinsfolks, more or leſs, according to the 
different Chapters of the Title of canoni- 
cal Purgation; which is clear enough in 
that Canon, by theſe Words, De viro pro- 
bare poſt quod verum ſſt. 
Even the Hereticks of theſe latter Ages 
agree in this Principle; tis therefore in 
the Perſon of the Huſband, that a Proof 
of his apart muſt be look d for, when 


The Marquis de 


£ 


he is the accus d; as tis in the Perſon of 
the Wife, that a Proof of her Ineptitude 
muſt be look d for, when the Huſband is 
the Accuſer; which is manifeſt from the 
following Chapters; when they reciprocal- 
hy complain of each other's Ineptitude, the 
Rule to go by in that Caſe, is the Oath of 
them both, atteſted by ſeven Kinsfolks or 
Relations nes ain 1iy 508 N 

Laſtly, this Chapter pronounces nothing 
but a proviſional Judgment; and conſe- 
quently nothing can be induc'd from 1 
LEG | | ut 
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160 TheP LEA DIN GS for 
| but what is favonrable' to the caſe now in 


Hand. 

The Councit for the other Side is puzzrd 
how to reconcile this — — with the 
foregoing 5 but that Difficulty is eaſily got 
over by Pontius, who has hand ld this Ge 
on the moſt copiouſly ; In panam taciturnita 
tis mulieris Potior habetur ratio j uramenti viri. 
Cohabitation is not to be granted, when 
the Wife does not bring Pere Complaint in 
the firſt Months of her ” Marriage z andthe 
Huſhand's Oath in that Cale 1 15 to have the 
Preference. 

The ſecond is the Chapter " Fraternitink 
of Innocent III, in 1212. There a Woman 

| 1 
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1 . tuæ Litteras accepimus continentes 
quod O. mulier cuidam viro matrimonialiter ntrpſity 
cam quo per mnltos'annos niorata, non potuit carna- 
liter ab ipſo cognoſci, licet autem per Archi preſby- 
terum tuum ſuper hoc fuiſſes edoctus: tamen tu vo- 
lens certitudinem habere pleniorem, quaſdam matre- 
nas fue parochiæ providas & honeſtas ad tuam pre- 
ſentiam evocãſti, diſtrictè illis injungens ſub pericu- 
lo animarum ut mulierem ipſam prudenter inſpice- 
rent, utrum idonea eſſet ad viriles amplexus, que tan- 
dem in fide ſua tibi aſſeruerunt conſtanter quod eadem 
nem quam poterat eſſe mater aut conjux, tanquam cui 
naturale deerat inſtiumentum, unde inter ipfam & 
virum divortium celebraſti, mulierem inducens ut ad 
religionem aliquam ſe tranferret perpetuam continen- 
tilam ſervatura, & vixo licentiara tribuiſti ut uxorem 


dueeret, quia pater fiert cupiebat, Contigit autem 


Poſtea 
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The Marguis & SA eyhkE is. 
Sen meme invenit ql ſeras Tujuſui60 reſt- 
mvit, % ob arcs Itter ; Promifity * 


= tori p nupſit. .mvis 181tur 
14 miplenè nobis e quomodo dicta cater 
he promiſerte | continentiam ſervaturam) utrum videli 


of Mimplici verbo an voto ſdlemni utrumvè ad Jgio- 
: nem tranſierit, ut,promiſit,, an contra promiſiBhem 
4 ſuam in domo remanferit, & qualiter ſeras illius fecerit 
b reſerari, utrum videlicet artificio medici, an concu- 
ri. bi viri, ſeu alio quolibet modez nos tamen perſpica- 
en eiter attendentes, quod! impedimentum illud nau erat 
in rerpetuum, quòd præter divinum miraculum pen opus 
Winmanum abſque corporali periculo potnit. remove 
he MWenrenciam divortii per errorem pre abilem novimt 
| eſe prolatam, cum pateat ex poſt facto, quod tos 
4 eognoſcibilis erat, cujus fimili commiſcetur : & ideo 
inter ipſam & primum virum dicimus matrimonium 
tis ertitiſſe; quare inter eam & refatum Guil. matri- 
an nonium non cenfemus, af Sl ; imus ab in? 
is Nricem ſeparari. Et fi prædicta mulier xd religionem 
vanſſeritz ſicut aſſerit promi ſiſſe, primus vir non cog- 
—rovit eandem, cum ea remaneat, cum qua poſt ao 
tes dum autoritate Eccleſiz contraxit, alioquin illa di- 
fit, I wiſſa debet ad illam redire; cum qua primò contraxit, 
12- {Wifi ſe voto mulier ilk conſtrinxerit ad continentiam 
„ Wfrvandam, ut intelligatur per hog cum prafats Guil. 
ro- Mfirnicata fuiſſe, vel niſi & fornicario —_ alli ſe 
o- Nviro miſcuerit, ut primus vir prætextu fornicationis 
. Ichs velit conſortium declinare : Nam fi tantùm fim - 
us MW lici verbo promiſit ſe continentiam ſervaturam, & 
e: poſtea in conſpettu Eccleſie nupſit memorato Guile 
n- {$=mdin articulus iſte dubitabilis erat præſumi non 
m debet quod fornicaretur cum illo; ſed a modo non 
ui debet aliquatenus cum illo remanere. Per hæc atem 
& bveſtionem illam noveris eſſe ſolutam, qua quæritur 
ad utrum ea que adeo arcta eſt, ut nulli poſſit carnaliter 
n- ecommiſceri, niſi per inciſionem aut alio ſimili mods 
m riolentia inferatur : non ſolummodo levis, ſed forts 
m I fan gravis, ut ex ea mortis periculum teneatur ad 
ea 


matrimonium 
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is charg d with Incapacity; tanquàm cui nei 


turale deer at Inſirumentum. She Was viſited 
by ſeven Matrons, who concluded, that 
ſhe could never be fit for Marriage; upon 
which, ſhe was ſeparated from her Hul: 
band. She afterwards marry'd another 
Man, and had Children by him ; and the 
Pope,was of Opinion, ſhe ought to retum 
to her firſt Huſband. He concludes this 
Chapter, by ſaying, that one cannot I; 
too tender and circumſpect in pronouncing 
Separations of Marriage; and that ſuch 
Decrees onght to be only proviſional: cum 
Finale j udicium pendeat ex futuro. And there 
fore in France we do not countenance ſuch 
Refurnings of the Parties to each other; 
and the Maxim of our Tribunal is, that 
res judicata habetur pro veritate. 


I need not obſerve, that this Chapter 
favours the Caſe of Madam de Gefora 
The Wife is accus d; ſhe is inſpected. This 
is according to the Rules: The Matrons 
were erroneous in their Report waere 
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matrimonium contrahendum debet idonea perhiberb 


Similiter, quæ viro cut nupſerat adeò arcta eſt, ut 
numquam ab eo valeat deflorari; fi ab eo per judicium 
Eecleſiæ ſe parata & nubat alteri, cui arcta non: ſit, & 
per frequentem uſum ſecundi reddatur et iam apta 
primo, utrum ad eum redire debeat, cum quo prius 
fcedus inierat conjugale. De talibus autem non eſt 
3 judicandum, cùm finale judicium pendeat ex 
| turo. ; 
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the Wife's Ineptitude; the Inſpection there- 
Tore of < the Wife cannot be Ground 10 
build a Sentence of Separation upon. 

Remains the Chapter * Littera of Hono- 
rius III, in 1220, where certainly the Que- 
ſtion is about mutual Ineptitude, and by 
faſcination; the Huſband and Wife de- 


is inſpected by ſeven, Matrons, who declar d 
be her a Virgin; they were both put under 
: Fenance; after which the Pope gave them 
Leave to quit each other, provided they 

both ſwore, and their Oaths were back'd 


ch * Litter veſtre nobis tranſmiſſæ conrinebant, quod 
er; am cauſa matrimonii quæ inter M. mulierem & A. 
date rum vertitur, vobis fuiſſet ab I. Papa præde : 
a c {lore noſtro commiſſa, dicta M. propoſuit, quod cum 
octo annis elapſis dicto A. fuiſſet matrimonialiter co- 

ter pulata, & licet din cohabitaſſet eidem, adhuc inte- 
gra permanebat: eo quod prædictus vir ejus non habe- 
Vs bat potentiam coeundi; quare petebat divortium ce- 
i lebrar;, Predictus vero fatebatur, quod illam nun- 
Ns dvam cognoverat, tamen ſe habere potentiam cog- 
ng noſcendi alias aſſerebat: vos vero, ne id confiterentur 
he nn fraudem a matronis bonz opinionis, fide dignis ac 
expertis in opere nuptiali, dictam feciſtis inſpici mu- 


A lerem: que perhibuerunt teſtimonium ipſam adhuc 
u sinem permanere, poſt modum per Preſbyterum de 
im MI jus paræcia vir extitit, feciſtis inquiri, utrum ipſe 


Fi aliquam cognoviſſet, nec per inquiſitionem ipſam vo- 

vis conſtare potuit, aliquam eſſe carnaliter cognitam 
ab eodem. Muliere autem requirente divortium, & 
of dicente quad mater eſſe volebat & filios procreare z 


proponente viro quod paratus erat {are conſilio Ec- 
,, 
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manded to be ſeparated. The Wife was 
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with the Teſtimony of ſeven Kinsfolks 
that they could not conſummate their Mart 
riage : ſe commiſcert carnalitey nequiviſſe 
This is not the Marquis de Geſvress Cale A 
_ . fince he affirms he has conſummated ; and 
If need were to produce Witneſſes to hy” 
Sincerity and Credibility, he might find a 
many and more than the ſevereſt Chap. fl. 
the Title de purgatione Canonica has requir d pe 
Therefore the Advocate of Madam de Ge 
pres, who loves to frame Chimera to fight M's 
with, in objecting, that the Marquis d 
Gefores affirming he has conſummated, 
might be an Untruth, ought to have kept 
the-Untruth for his Client. 
Me however ſee in theſe Chapters of the 
Decretals, a Change of Diſcipline intro bi 
duc'd inſenſibly in the Roman Church; II. 
for Alexander III, a very acute Man, af 
firms in 1180, towards the latter End 1 8 


. 8 4 wy ED 3 8 . * —. 


— 


cleſtæ, injunxiftis eiſdem, ut poenitentiam agerent de 
commiſſis, etſi forte placuerit Deo qui matrimonii fuit 
5 inſtitutor & autor, ut opus matrimonii con ſumm - 
rent: qui. poſt pfures terminos ad veſtram præſen · Nit 
| tiam reverſi, conſona voce diæerunt, quod non poterant M 
carnaliter commiſceri : quocirca mandamus, quate- th 
nus {7 ira eſt, & conſtiterit vobis præfatum virum & M'” 
muljerem intra prædictos ofto annos, per continuum ge 
triennium infimul habitäſſe : ipſis cum ſeptima ma- WH 
nu propinquorum firmantibus juramento ſe commiſce- 
ri carnaliter nequiviſſe, proferatis di vortii ſententi- 

am inter eos. 
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'Mthe f 12th Century, that the Roman Church 
did not uſe to ſeparate marry d Beende. on 
Account of natural ee Sg, , Prop- 
ter talem infirmitatem, ntrinſque inguinie rup- 
tram, & genitalia abſciſſa, ue progter alis 

naleſcia legatime' gouiunctas diuiders. 

We find the Deciſion in the Ap 
' pendix of the.thard 1 ateran Council m 11 * 
part 6. ch. 10K 26. Notar waturalem Fri- 
rnditatem, val alia malefcia legitim conjunth 
vn ſunt Jprandi, according ito the .Sum- 


_—_ true, the Glas does call by the 
Name of a Piece of Advice, what is de- 
lar'd in the Decretal of Alexander III; 
but the moſt favourable Thought we can 
have in Excuſe of the Author of that 
ls, is, that he ſpoke conformably 
to the Age e wherein oy vd, when = 
Cuſtom of the Court of Rome might be 
lterd with Reſpect to ſuch Sort wy Im- 
r as Fa poken of in that . 3 

opter utri gums rupturam, uel prop- 
8 enttalia ie, becaufſe 
it is a viſible Abaſe of the Terms, Lan- 
guage, and Maxims of the Law, to ſay, 
that what, is obſerv'd in the Church for a 
general Cuſtom, is only a Piece of Advice. 
Has not Cuſtom the; Force of a * 


19 


+ Chap. Quad 4 e 
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where chere s no Law. to the contrary) 
ye. ung vim babet legis ubi non ef} leg 


des, this. Explication n of the Glo can 
not be apply'd. to the of the 3 
bove- cited Chapter; wherein it is abſolute. 
ly forbidden to diſſolve Marriages for Im 
Neetey ; non ſunt ſeparandi. This then 
fore was a Law in t 


e Roman Church. 
This alone would convince every reaſo 


cable Perſon, that the Roman Church 1 6 


not annulfd an Marriages fag. a 
of Impotency, before the Time 1 8 
Alexander III, or towards the End of the 
12th Century; and we defy the Advocate 
of Madam + Gefores to perſwade any one 
of the contrary, 1 they be ſuch as 
take falſe Allegations for Truths. | 
Fiarthermore, we have prov'd, that the 
Roman Church did not uſe to admit any 
Cauſe for Nullity of Marriages, unleſs they 
were within the torbidden Degrees of Cons 
ſanguinity. 
HFitherto the Advocate of Madam & 
Geſvres has been ſpending his Breath to no 
Purpoſe, in exclaiming, as if all the Dectetals 
were for him: For there's neither Canon 
of the Decree, nor Chapters of the Decre 
tals, ſub titulo Fr; gidis, that are in our Caſe, 
This has been doinonſtrated ;' almoſt all 
the Canons and Decretals pronounce actu- 


ally in our Favour; and eſpecially three 
Canons 
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The Marquis de GESVRES. 167 
znons or Chapters, which the Advocate 
of Madam de Geſvres would fain flur over; 
ot being able to anſwer them. 
Laſtly, he cites for her three Chapters 
auſam, "Litter, and Cuod propoſmſii de 
probatiombus : But in the Chapter Canſam; 
he Queſtion is evidently concerning a Wo- 
an who had a Mind to turn Nun, her 
Marriage not having been conſummated; 
me ſe virginem & monacham proſitetur; in 
hich Caſe "tis unlawful to doubt of mar- 
d Peoples being incapable of Separation. 
his Woman was gone into a Convent; and 
hey did not abide by the firſt Viſitation 
f Matrons'; a ſecond was order d, and the 
uſband allow'd to make Uſe of other 
roofs, Probationes alias hoc negotium conti 
antes quas pars utralibet duxerit producendas. 
As for the Chapter Littere, the Analy- 
s we have already made thereof, ſnews 
retty plainly the Temerity of Madam de 
eſures's Advocate, in daring to cite it in 
hs Caſe, when he knows in his Conſci- 
nce the Queſtion there was about Sor- 
But Madam de Geſures s Advocate ſhel- 
ers himſelf with the Chapter Prepoſuiſfi, 
hich at firſt Glance ſeems to favour him; 


lend therefore he inſinuates, that the Holy 


phoft in that Place ſpoke by the Month of 
7 ra 


2 any of the Italian Doctor; 4 wil 
mong Whom not one ever | dar 18 Ye 

9 This Br ing to the: Popes in their Am we 
_ —_— Men! © cat 

* — Bropeſi uiſti, i 15 
f her kluſbani 5 
F 8 Jin 
I I ord 
f , and: anc 
3 y the R Wi 
; answers, the is to be cy, 
An, Videtur igitur nobis « 2 be 

— 3m te teſtamono- — L Till, no! 
potius adbibenda. bor 

„But Iſt, It is certain, that Gregory VII ded 

4 who voſleſsd the See of Rume bit $6 Dani dit 
could ſaarce. be conſulted in do ſbort wh 
Spece; and it is not the the Cuſtom of ti} | 


1 Court of Rome to be ſo precipitant in be 


1 

well as in Chapter Gauen, d 
Quekion was oonseming za Marriage 0 
tracted, and non-confummated; that th 
Maiden had .confecrated her Purity 'by 
Vow; and therefore it was the Intereſt 
Religion, that ſerves as a Motive to il 
Deciſion, ſuppoſing it were ſſo The Ls 

ters of thisPope are indeed collected in 
Ith Volume of of Councils; Buronius lik 
wv 


+. 


4 # 3 mh 
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OO Terre 


wiſe. gives an- Extra& of 'em under. the 


we are 550 ſpeaking of, is not to be found 
either in the Councils, or in that Annaliſt. 
zdly, This pretended Deciſion of Gregs- 
7) VIII cannot be apply d to our Cuſtoms, 
ſince the Huſhand was not inſpected, in 


and this is moſt certainly ſo, becau e the 
Wife did not ſo much accuſe him of 19 + 
oy, as of not exerting his Ca acity. I 

Deciſion, or rather Advice off the Pope, 

not conditional, but or ; and wal 
fore tis contrary to all the others, which 
declare the Nullity of the Marriages con- 


where a Vow of Religion was the Caſe. 
How is. it poſſible therefore for People to 
pretend to ale a Rule of a Deciſion, con- 
trzry to the Diſcipline generally obſery'din 
the Roman Church, before and after Gre- 


aded by three Canons of Councils, and 
Chapters of Decretals; and i in the other 
Decretals, if the Huſband who 3 is accus'd of 
Impotency , Proceeds to marry another 


relinquiſh her, and return to his firſt Wife; 


Chapter, as has been juſt now oblerv d. 


o 5.4 9 2 


Vol. II. 1 1 we 


The Herquizd 4. G E 5 VR ES. 169 : 


Year 1187 f his Annals. The Decretal | 


order to determine concerning his State; 


ditionally to erihn in flatu. quo, except 


gory VIII. Standum judicio vir i, as it is de- 


Woman, and 1as Children by her, he muſt 


whereof however we fee nothing in. this 1 


0 —_—_ 


470 The NTV "I 
We have ſhewn f in another Memorial, 
that there's no 11 the. e 2 
. 3th mf g the Wife. 

e 


St. Beano was 7 5 Unacquainted) with 
the Canonical 'Decifi ons; tis Notorious he 
makes Uſe of em in his Re olutions of Ca. 
es, of ' Conſcience; he therefore was nat 
Ignorant of this Decretal: And yet he de 
e that the Inſpection o the Wife 

yet more fallacious than indecent, a 

55 may not make Uſe of it for declarin 

arriage null. 

* Tn fbr, Melc hier Cams, an eminent 
Theologiſt of the Council of Trent, in hi 
excellent Book, where he handles at large 
he Authority of the Proofs, and the Grounds 
«of Theological Queſtions, lays down A ve 
4 judicions Rule for judging what Weight 
We ought to allow the Deciſions of the 
Popes in their Decretals. The Pope, 
Jays he, often return Anſwer to the Con- 
Asti of the Biſhops, by bare ſi egit 
ang their Thoughts upon the Caſes propos 

to them, without intending. their Anſwer 
151 a Deciſion, and a Rule abſolutely to be 
Follow d:  Refpondent ape Fontiſces 7 pri- 
vatas hujus aut i lius Epi copi queſſiones ſuan 

monem de rebus .propoſitis e xplicando, aſh 
kee ferendoʒ which, is e to, be a 
cern 


** EET _ 


— 


2 * 
* 


* J. 6. de Locis Theolog. cap. &. 


Word 1s us d: Fidetur, 


* 1 
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cern d, ſays: that Author, when they make 
U Uſecof the Word Far þ, tis our Opinium, 


28 in this Decretal, Propo ſui fi, Where that 

As he, Judiciornm 
infirmat certitudinem. Therefobe this Opiii- 
on alone of a Pope' cannot make - @Laws'a 5 
Law is imperious: Lex imperat. 

(anus, to prove his Propoſition, Seater 
ſeveral Precedents of contrary» Deciſions of 
Popes, who did not think themlelves-hound 
(even in Caſes, of Conſcience) to follow 
what had been declard by their Predeceſ- 
ſors. This ought to be the leſs: ſuſpicious 
in this Divine, becauſe in the ſame Book 
he defends the Infallibility of the Popes. 

Gregory IX, in his Brief. licenſing and 
approving the Collection of the five Books 
> Decretals publiſſid by Fr. Raymand, —_ 
of the Deciſions of his Predeceſſors, q 
dam propter contrarietatem eſo onem induce 
re videhantur. 

To this Chapter de Hhintishia! hs is 
markable and ſo oppoſite to the others, we 
may likewiſe ſuper-add what was ſ⸗ id by 
Gregory VII, who held the See of Rome a 
very long Space of Time, and made as 
many Deciſions. as any of his Predeceſſors 
or Succeſſors in that See. He confeſſes, 
that both himfelf and other Popes have 

H 2 been 


rn ——— 7 


5 


„ — — 


* In the ſame Chapter, 8 L. 9. Epilt. 31. 


TY 
- 


* a . 
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been made to ſpeak Things as they kney 
nothing ef, and to give Anſwers to the 
CConſultatious of -pnivate: Men, without 
A wer {0 much as acquainting thein wit 
E thoſe Conſultations: Multa tamquam. a noli 
defermitur dicta & ſcripta, nobis neſcientibu 
It all theſe Reaſons cannot ſuffice for aj 

5 Anſwer to that Chapter de Probat ionibu 
Moching ever can 
Madam de Geſvress Advocate does as god 
As confeſs himſelf worſted, in owning, that 
this Decretal has no other Weight, than « 
* Tis authoriz'd by the Courſe of Fudgment, 
is theſe Judgments therefore, and nt 
the Decretal, we muft come upon. No 
theſe judgments make abſolutely again 
him, as hath been ſhewn in another M. 

| morial; and ſo he's utterly diſarm'd. _ 
After this, how can he have the Aſſi 
-rance to ſay, as he does, that it is to ahnt 
gate the whole Body of the Decretals, to deny 
their Deciſiveneſs for Madam de Geſvres. 
| „ p . 
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lun. . dere of the 
Tens. [res 


7 AD st. Tele written 5 * Ad- 
vocate of Madam de Geſvres unjuſtly: 
abtrudes upon him, as hath been made ap- 
pear. in the preceding Memorials, would: 
not he (together within the Advocate) have 
me with the Cenſure proncuncd by A. 
render VII. againſt ſeveral-Propoſitions of 
Morality; of which this is Part: Prop. 46. 
Ef prohabilis opinio que dicit efſe tantum ve 
val, oſculum habitum ob. delectationem. carnalem 
que ex eſculo or itur, ſecluſo per iculo conſenſus 
ner io is pollut ionic. Dominicus Soto in 
4d. 34. A. 2. Tactus & ofcula. per ſe ſunt 
mortalia, miſe i inter 0&'05 conjuges. \ Navarre in 
6, prxceptum, c. 16. n. 13. Tadtus verendo- 
mm nullatenus debent conſentiri. 

St. Auſtin would have taught Madam's 
Advocate, had he conſulted him, that thoſe 
Motions which the Searchers (whom hein 
vain endeavours to excuſe) requir d to fee 


in the Perſon of the Marquis de Geſvres, 
H 3 are 


17 The PLEADIN GSV I. 
are in themſelves wicked, and become cri 
minat, fo. ſdon às ever. they: are excited g 7 
conſented to.” The whole fix Books which 10 
that Father wrote againſt Julian the * 
Heretick, contain nothing elſe: Julia ih 
maintain d, that being natural, they were N 
not wicked; St. Auſtin maintain d the con-. 
trary; beczuſe the Apoſtie "tells us, WI.“ 
onght inceſſant ly. to ſtrive againſt them: 
tu bonum dicis contra qugd pu 191105, ego Ma: 
Tam - And that holy Doctor of the Church 10 
 Expreſly decides, that conſenting to a Mo. 
tion Concupiſcence, is the Sin of Wan. 
tonneſs: i conſentire Inxuria ef. * And 
Fave enim excedit libitum limiten qunndo eiu 
mot i bus ceeditur. To think otherwiſes 1870 
be a Oye, according to the ſame Father! 
Non de illa (meaning theſe Mot ions) ers 
beſcat licitus & honeſtus conjiigatorum” cons 
bitus, ff non eff morbus. The holy Counel 
of Trent has decided the ſame Thing 
declaring,” that the Concupiſcence Wich 
the ApoMet calls Sin, is ly a Sy 
when! 15 Motions are conſented e unt 
not reſiſtecl. 5 "10 
There is one, an but one Caſs," Where 


in 1 thoſe Motions are excuſable; and on * 
— — De, IIa — 

7 1. 4. Jul. c. 64. dÞ Gs | | 22 43 re: * 

1 L. 5. C. 7. Lo TEN 4 71 N 


# L. 2. de Nup. & Conenp. c. 33. 
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+ en the, Hulband and, Wife eme to-. 
cri. gether. to perform the Action of . ; 
ſeſt Caſu 


- 


nis is a Maxim. which the loo 

ich its dare not deny; and the Advocate of 
the Madam de Gefores might have learn d from 
im them, that whatever is call'd Motion os 
dete Fleſh conſented to; Caro concupiſcit ad 
ah zerſus Spiritum, is in its Nature mortal; 
"Min re venered non eft levitas materia. 
mi lu ſhort, this firſt Token procur'd or 
conſented to, does certainly expoſe the Per-- 
eon ſo procuring or conſenting, to the im- 
Ininent Danger of falling into the ſecond; 
and conſequently, for that very Reaſon, it 
yould be a mortal Sin; qui amat periculum 
perabit, in illo. Now, it is not lauful for a- 
y Man, no, not for the ſaving of his 
Life, to procure to himſelf that ſecond To- 
ken by high feeding, by Medicaments, or 
od any other Ways, according to the unani- 
Indus Opinion of all the Caſuiſts. See up- 
mon this Head (among others) Nauarre, 
Cardinal Tolet, and Vaſquez, This laſt ſpeaks 
of it thus: Non licet medico etiam gratis. 
anandi egrotum, medicamento naturam irri-- 
tare, to provoke Nature to the ſecond To-- 
cen, Sicut non liceret mani bus eodem fine natu-- 
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The Foundarion of this Deciſion” is a of 
Plain Maxim in Morality ; what is a'Sinff a 
may not be deſir d upon any Account, nor kr 
is it lawful to conſent thereto; quod de O 
malum eſt, ob nullam canfam placere debet a tn 
concupiſci 4 an 

We challenge the Advocate of Madan fir 
de Gefores to anſwer theſe Proofs, for ti 
no Anſwer to ſay he's not a'Divine'; for he 
might with the ſame Faſe have conſultel 
the Theologiſts 2s Canoniſts, and no doubt 
hedid; but he found they made again 
him. 

It muſt thege nd be clad” me, thi 
the ſecond Part of the Sen Report i 
abſolutely indefenſible. '+ They have pit 
varicated in their Miniſtry, by demandin 
for a Proof of the Marquis s Manhood thoſe 
obſcene Tokens which he could not The 
them without a Crime. 

After this, is it not ſurprizin "that Ms 
dam de Geſures s Advocate ſha 1 ae 
on him to affirm, with his wonted ( 
dence, « or rather "audacious Rafhneſs, cn 


* 


9 _ 


's \"52 RY 1. 5. c. 15 No. 2 & 6. 1 of th 
Signs, graviſſimè peccant _ medici, qui talem actui 
conſulunt . nec excuſantur a mortale qui eis o 
unt, Sylv ius a. 4. q- 15. a. 4. Conolus 3. 


Cardinal Cajetan 2. 2. d. 154. a. 4. tales 2 
cum uxore non ſunt peccata mortalia. Er. a. 5. H 
les tactus ſunt ex ſuo genere venerei. 
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or all the Searchers, in the World, never 
Sin any confided in Conformation alone? He 
not knows: of fix Reports made in this. very 
fc, under ſix ſeveral Officials, wherein. 
ant curved Phyſicians of the Faculty of; Paris, 
and twelve ſworn 88 ; have at-- 
lam firm d poſitively, that Men well con'orm'd, 
ter who have only ſome Sort of Viciouſ- 
r hefſW neſs that may be curd, were capable to 
ted conſummate Marriage; and never e .Y 
WM upon any other Token of Virility, either | 
firſt or ſecond 3 ſome of them even ut ving, 
that they could not lawfully require any 
other Marks of Ability, 6 only good. — 
formation. , Four of theſe Reports confirms. 
that they did not look in oh Wife's, Per- 
fon for a Proof of Non-conſummation,, tho!” 
there were ſome Doubt. as to the Confor--' 
mation of the Huſband's. To ee 8 
'orld of this, we have caus d to be print-, 

ed thoſe! ſix Reports, and Matei them : 
this Memorial. 

- Becauſe the Sieurs Garen, and Hequer, 
were not of Opinion, that the Marquiss 
good Conformation was a ſufficient roof 

of his Capacity, ſhall that authorize the 
Advocate of the other Side to treat, 525 a 
Paradox, the contrary Sentiment of twelve 

of their Betters, to whom they 9 aher 


22 Manners, to an * to? Not ße aving 0 
n done 
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178 The P. LEAD IN'G'S for 
e Jo, this ſame Advocate was at leigth 
65 8 0 7 ſtand corr wi 
Part of theif Report; which ſmells of the 
School of Ari and Diogenes. 


T 


ke rh ſhort, Madami's Defender 1 1s forced to 


own, that 915 e Marquis 's pretended Impo. 
ency 7 5 not a Effe 7 either of Sicklineſs of 
Cbnift tation.” or any 2 or any Diften- 
Per, or "Faſtination. Tis therefore an Im- 
Pipe Which" ſubſiſts no where, but in 
the Oy Fancies of a Woman's Pericia- 
nium, and in the chimerical Ideas of her 
Advocate ; 'berauſe we don't find in any 
Theologift, that there are other Cauſes di 
Fripotent 7, beſides thoſe which he allows 
the Marquis can't he accus'd of; for as #0 
: Impotency thro' Age, he does not tax hin 
With that; and inſtead of ſhortening any ef 
fis Days, he even makes him a free Gif 
of Torne Monts. 

We muſt however rebehect What bl 
been already obſery'd, that the Marquis de 
Geſores was accus d by his Wife of an acci. 
dental Tinpoter.cy, cad 'd by a Rupture in 
his Belly, and for which he had been un- 
der the Surgeons Hands. This appears to 
be groundleſs, from the Searchers Report, 
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now malle concerning the ſame,” 


* 9 45 


ed, as to the fecond 
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| the Confeſſion which her Advocate 0 


In 


his Ability, if we are to believe Madam's 


Madams Ad vbcate cannot deprive the Mar- 
three, as well Canons of Councils, AS 


Councils, is that of Compeigne, confirm 


wiſe. adds another Reaſon ;/ which is, there s 
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** Truth. a Man muſt be in utter DR ny 
Ink, his Cauſe, to mie (ile ea, (o void 


of Reaſon) as the faicd Advocate does, in 
ſaying, Tbat the Mar quis de * bas no- 
other Proof e nt what he gave 
to bimſelf by bis Oath. Thus a good . "i i 
bit of Body, a ſbund Conſtitution, no ac-- 
cidental Impotency, no Faſcination upon 
his Perſon, all this amounts to no Proofof 


Advocate; but tis to be hop'd the Tub 
lick will not give into fuch Notions. 
| Now; us for this Proof: of Oath, dicks: 


quis of, is it not canonical, authoriz d by 


eſe 


ters:of Decretals? * The firſt of 


by that of Lateran ; Firo credendum eff, —— ” 
caput mulieris : Upon which, the Gloſs like- 


hardly fuch a Thing as an impotent Man 
to be met with; f vis aliquis 1 i. 
potens ad coeundum. 


When the 3 Congreſs: WAS! 


d i m 


* In TO 
+ In Cap. Si quis, 


is. 
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1 - that Trial; he 8 t able, Alen 
were Goth dad null, by Means of 
their Wives Impoſture: In fall Confidence 
that their Huſbands would fail in that En- 
2 2 they 8 brought Accuſa- 
0 Im right or wrong, twas 
- alla n The Larchers, the 
Breys, the Dargentons, the Langeyt, the Har- 
Bins, are notorious Examples — this, 'with- 
aut mentioning many more, who, for the 
.Obſcurity of their N ames and Familie 
2 aye: eſcapd the publick Notice. ... _ . . 
In a Word, according to the Gloſs. upon 
"Chapter. 6 Si quis _ above-cited, it is a very 
care Thing to find an impotent Man: vis 
2 mvenitur impotens ad coeundum. They 
1are! abſolutely to be ſuppos d potent, if 
they ſhew a good Conformation, with a 
praiſe-worthy Habit of Body; tis more 
"Dan a. moral Certainty of 5 Capacity 
and enough for an Eccleſiaſtical Court to 
ground a judgment in their Favour. 
Inſtead of laying hold of the Congrels 
— eat Rh 2 firſt 8 5 
ought rather 10 ferve for a contrary 
=poſe:- For this firſt Token, as has been 
Aaicl,. cannot be confented to, but where 
Man and and Wile are the acting 1 as in 
z but in. no other 


_-the Cangiels. en erf . 
Caſe can it be permittol, as is e e. oe 
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all the Caſuiſts to a Man. Therefore i in 


Token. The Con ſs was only 
ſcandalous, - without. being linful; and“ 
this firſt Token 1 is infamous and Intel ; 
n r err 


2 ; . 5 
ob _ og 7 .. 


* He means by this vp $3; ign, Erection: and by the ſou 
cond Sign, Ejaculation, or, Nai ra or _—_ Tide Ln 


Serchers Reports. RIS — 
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- Reports 5 Judgments of thi ok m 
cialty at Paris in Cauſes of In. an 
pot ency. I 


R oRT in the Caſe of Foby de Bit WM an 
Maſter-Fringe-maker, charg d with Bo 
tency by Genevieve-Helena Marcaul his 
| . vilited by Renaudota_ Phy- 
ki 2 and Je 01 a-Surgeon, by (Ader of 
the Official: They fay, that alter they had 
maturely and for a long Time*examin' 
all the Parts of de But, as well natural as pre 
others that might give "Lig ich the Caſe} Sei 
as alſo his Plight of Body, his Age, the (:i 
8 juſt Diſpoſition and Proportion of all hf Hi 
= Parts; but eſpecially his Puntle, which wei tei 


4 * to be of as proper a E LO 
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De But, in 1675, 
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and Colour as can be wiſh'd: ; and his 
Bums likeviſe to be without any Tamar . 
gels or evil Conformation that appear d to 
us, We judge he is capacitated to 98 
he Action of Marriage from all theſe out- 
e nhichare the on ones we: ought 
lawfully tu go A Turis, Fuly 18, 1675. 
bign d by them, and atteſted by the Sieur 
de Combes. And on Aug: 23, 16733 tbe 
Sentence of M. de Benjamin the Official, 
the faid Marcault was put from her D.. 3 
hs mand, and order d to 5 to her Huſband * 
the and live with him. | 
John Royer, accus 0 — Impoteney by 
Mary Etiennette le Moyne, order d to be inſpe- 
cted, and was inſpected by Denis Pailon lon 
and Aﬀerti, Phyſicians, Lang Ravinet and 
Bontentuit, Chirurgions: Mie haue found his 
Body well conform d and the external Parts, 
ſerving for Generation, in their naturab Condi- 
tion, and a: very  laudable Conformation 5: 
that upon the whole we :canmet think: lim info. 
tent: In Teſtimony whereof we have gn 'd this 
preſent Report, Jan. 3, 1694. And by the 
Sentence of M. Verrier, the Official, the 
ſaid le Moyne was order d to return to her 
Huſhand, Match 9. WT at gee and. ; at- 
_ De Combes. BIS 7 ob 


F Viſita- 
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— * mend ann 
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* Royer in 1694. 
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4 4 4 {Viſitation order d by the Official of f. 


nit upon the Body of 22755 le Huge, Who 
68. rd with Impotency b Nichala de Lo. 


is his Wife, andperform d. V Deuxivoi and 


de Furti, Phyſiciang, Paris and du Fertr 
Chirurgions; We have! faund the exterior 
of his tis Perſon, to he like other Mens, the 
Pk A a good Conformation, an | natu 
rally ſitustel, with. the Nut bare, its ap- 
purtenant Parts frin age about with: fol 
fine Hair, the Cod of an unexceptionable 
Thickneſs and Extent, and in it are Ve. 
ſels of a good e N. 1 4 
0 unequa on the! 
they end in a ſmall Habby Subſtance,inſtead 
2 he Teſticle; and on the Left Side we 
_ obſerv'd a Teſticle fix d to the Extremity of 
one of the Veſſels as uſual, inveſted il 
its Tunicle; which Left Teſticle we dont 
Find to: = at all flabby, but of a middling 
Size: Upon the whole, we are of Opinion 
the ſ. zd Jorg e is capable of Mairiagy, but 
in a: feeble "rn iu Witneſs. dur Hands, 
this 5th of -March,\1684. Andby the Sen- 
tence of M. Cheron, the Official, the ſaid de 
Toris's Petition is rejected, and the enjoind 
ta adhere to her Huſband. Sign d May 10 
n Cheron; and atteſted, De-Combes. 
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F Le Page, in 1684. 
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The angel) 1 62 85 KE. 8. 8 
* In the Cauſe of Loniſa Fillot, accuing” | | 
of Impotency, Feter Pama, an inipestion nf, 


Inti, Phyſicians, Franchet and Colignon, 
mrgions: We have proceeded 10 inſpea 
peter Damour, Maſter-Sadler at Paris; and. 
having conſiderately examin'd his Geni- 


ind in good: Condition as to their Size, 5 
Conformation, and Situation, lor the Feat 
of Generation; and yet upon the Supgeſti- 
on of the ſaid Pair, who told us, that 
when he embraces his Wife his I riſtrninent” 
will juſt ſtand, but no more;ſup 190 ng it true, 
that may be repair and rect in time 
by proper Remedies. Paris, 3 16, 1703. 
Cen d by them. And by the Official,” M.. 
Vroant's Sentence, the faid Villot's Demand 
was refus d, and ſhe order d to go home to 
her Huſhand, and . Lene with him as 
her lawful Spouſe. Sign d Fivant, and at- 
teſted de Combes, 9 24, 1704. 5 
In the Cauſe of Damoiſelle Mary Lo | 
iſa Bucheres, accuſing of I mpotency A 
de Bret, an Inſpection is order'd and per- 
form'd 'by Vernage and Litre, Phyſicians, : 
Lombard and Delon, Chirurgions: : Wefind 
the "EE of the Fore-ſkin i is a ee a 
ould 
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— * Le Bret i in 1703. 
Damour in 1703. 
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the Left t Melticle is very diminn. 
decay d, its Tunicle ſeparated;the 
els very much diforderd 
by crooked ſwoln Veins. , 3. That the 


You than the other; that it'is 
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| The e de Gzs 8 VRES, 85 1 
4 has not been conſummated, a 2 


he band's Fault, becauſe of his 20 
0 
oe 8 


he and the evil Conformation. 
And by e . Sentence of | 
15 Auguft 1, 1703, a new Inſpection order d. 
Bourges and 'Thuilter, Phyſicians, Franch: 33 
and Aer i, Chirurgions: We have Pro- 
Irs ceded: to anſpect the Parts dedicated to Ge, 
neration; and.after having examind them 
WY ith all peffible Attention, we have found 
no Defect therein which can binder Teng 
1 ration. Paris, Aug. 13, 1702. 7 
de Sentence of M. Chapelier, the Gch , 


f Oftober [15, 1 we, have enjoin d both 
1 1 arties, vx, t e Sieur e Bret and the ſai 
A echeres,to acknowledge each other for Huf: 


* Ba Wife. Sign d Cha ler, J. Viv 
brot, Nivelle, and Gilbert. * Fog 
* In1 708, . Fobn-Baptiſt Totin, . acus d of 
Impotency by Loniſa-Renata Fey, an Inſpe. 
ction order d by M. Norman the Official, 15 
executed by Thuilier and Tbomaſin, Phyſi- 
clans, and Aubert and Colignon, Chirurgi- 
ons, have with great Care examin d the 
principal Parts contributing to Generation, 
namely; the Penzs, its Pipe, the Stones, all 
which Parts we have:found of a good/and 
laudable Conformation; and, con ſequent- 


= tis UC nay, that the ſaid Totin is 
„ Inot 
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fs * Frances de Sat” accoſing of Impote 
ey Claude Grenet, her Huſband; an Inſpe. 
ion was order d by M. Dor ſane the Official 
and perfor md by Afort: and Leants, Phy: 
79 Acquel and Roland, Chirur ions: 
We have, ſay they - proceeded t to vilit the 1 
Pride of the ſaid C Ae Grenet, which we 
find to be in due condition; except, that be 
the Righ ht Teſticle is larger and better con. 
dition d than the Leſt; the Spermatick Veſ 
ſels likewiſe fe em d to us to be lank, weak 
and fall n away; Which, however. cannot 
abſolutely i ede the Action of Generati , 
on, only it may make it leſs frequent andi -+ 
not ſo vigorous; we therefore can't t {ay het 
impotent but potent. Nov. 10, 1770. W.: 
There was no Judgment paſs d upon thu ;; 
e the Parties ee no > Farther, de 


„ Grenet in 191% Eni 0 14215909 
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3.PHESE © ſix Departs nike it-plain | 
that from bare Conformation, tho Y 
ebam! 1mparrd in ſome, the Searchen| 
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concluded the Parties capable of accompli- 
l ſhing their Marriage. © | | 
8 2. Four of theſe Reports prove they did —_ 
du not in The, Perſon” of the Wife look for 7 
Pe. che Proof of Non- con ſummation of Marri- 
ia! age, tho there 3 Doubt as to the 
by " Conformation cf the Huſband.” 

"i 2 The Searchers did not require either 
8. the firſt or {| en 93 Ace 3 Caſe 

"WW where the Huſbands, ey had not 
hat been able to conſummate 5 and th 8 6 ffici 
oy alty of Paris, without thele Signs, 'Tejected 
MY the Wives Demand, and ſent then Home 
1 their Huſbands. | 
naß In hort, to judge of Faanjes gd from Con- 
ith Þrmation alone, wh ether per 9 or perte- 
nd dable in Time, is in theſe, fix 18855 
oy under ſix diflerent Offcials, the Opi- 
1 nion of twelve different Phyſicians.” ef 
bus the Faculty of Paris, and of twelve Ma- | 
in ſter-Surgeons, which ought - to prevail a- 
Leinſt that of the Sicurs Hequet and. Gay. 
«nt, expreſiy ccndemnd in the Hrſt 
theſe ſeven Reports where the Sear- 
chers, ſpeaking of the good Conformation 
of. the Parties "Tackle, lay, that theſe are 
the only Tokens of Va ili they can lawful: 
ly go by. 5 
inll There are many more! luſtances of mar- 
ko td women who have not been. vilited. 


ers Le Compbes takes, Notice of two, one of 70 
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1700. P er 4, 1 : 
In the Aﬀe: yd in the 
roſs, try an 


2s; of Blois; in char of . 
the Oncalty. of TO. the Women WER 
not viſited. 


* ECA PIT uE LATION. 
F irſt Proof. Marriage is indiſſoluble, and 
Conſummation no eſſential Part of rei: 
age, nor even the Power of con] na. 
53 - f a 
2, The Fo Fe r entire Chats 
Ties did not ſe eparate marryd People for 
Impotency; provd from the Canons of 
Councils, and two Chapters of Decretals 
3. The Decretals dont propoſe the In. 


ſpection of the Wife, as a Proof of Impo. 


tency in the Huſband; the Chapter N 


paſuiſti is ſaſſ eced, fi ngle, indefenſible, 
_ contrary to the Canons of Councils, and 


to the other Chapters of Decretals, and 
cannot be Tuftly: apply > but in Favour of 
Religion. 

4. It is not lawful to oider the Huſhant 
when viſited; to ſhew to the Searchers the 
firſt obſcene Token, Erection. 

Ih ſhort, tis not the Cuſtom ef Offi 


alties] to order the Wife to be inſpectel, 


in order to prove the Hufband an e 
tent. 


be Meru MGE SWN EA Ion Y 


tent. Therefore Conformation alone, join d 
to a good. E Body, in Perſons Who 

are not Boys, nor decrepid old Men, le 
only Phyſical aud Natural Proof that can 
he requird of a Man's Virility, now 12 
Congreſs is aboliſh'd. 
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: REPLICATION. 

0 FOR THE x 
5 " | y 
Marquis de Gzsvzes ſt 
| AGAINST THE x 
4 | an Ot BF n 
M 4RCHIONESS tns Wife : 

; 2 


HE Auer of Madam de Geſim na 
intitul d, The General Anſwer, mail E. 
bc reducd to three Sorts of Obj it 
tions, which ſhall be che Diviſi ion of th 
Replication. to 
In the firſt Part Anſwer ſhall be gives eſt 
to the Objections which concern he tru par 
| Doctrine — the Church, ever immutable bo! 
it's primitive Diſcipline in the firſt Period oth 
its different Alterations in the ſecond D tha 
riod; and the preſent Condition of itYſto: 
Diſciplinein Queſtions of Impotency. AN Te: 
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demonſtrated; thet nothing is 

more falſe in this Affair, nothing more 
contrary to the Mind and to the Boctrine 


of the Church, than the new Syſtem. of 


the conjectural, equivocal, and uncertain 
Proofs: propos d by Madam de Gefores, 
In the: ſecond Part ſhall be refuted the 
Objections made to the ſage Regulation of 
1677. In its Principle and in its Conſe- 
quences ſhall be made appear, that tis in 
vain to go about, by ſubtil Compariſons 
o fl to revive, under the Notion cf moral Proofs, 
al thoſe unworthy Means which their Un- 

certainty, yet more dreadful than their 
Infamy, has aboliſh'd with the Congreſs; 
and that the Inſpection of the Wife, of- 
fer d and demanded by herſelf, is fo little 
admiſſible in the Mind of the Canons, if 
narrowly. examin d, and found ſo falſe by 
Experience, atteſted by the Doctors, that 
it deſerves not the Name of a moral Proof. 
In the third, Satisfaction ſhall be given 

to the Object ions that impeach the Cuſtom 
fablifn'l in the Epiſcopal Courts, (and 
particularly in that of Pais, ſince the A- 
bolition of the Congreſs) of admitting no 
other Proofs in Suits for Impotency, than 
that of good or bad Conformation. A Cu- 
ſom, prov'd as well from the Form and 
Tenour of the Reports made in theſe Mat- 
Vol . 7 0 


the moral Profs, that is, to ſpeak plain, 
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5 thats through out the whole Courſe of Ma 
dam de Gefvbres s Defence, Ende vours have 


been uſed (chor in vain) to introduce into 
an Ecoleſiaſtical Coùtt ſuch Proofs as it 


would be unlawful to a Faculty of Phyſick 
to propoſe in its Schools, and which tend 


Andirectly, not to ay” openly, 10 : 0 en 
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the true Doftrine of the Church ;'it 
©"! primitive” Diſcipline in the firſt Peri 
oazit . different Alterutionvi in the ſecond 
Ten and it Condition, at Pr ſent. 
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| he W Ne Fund, 8 is, in 3 
Doctrine of Feſus C 2/t, than the 8 

of pretended” moral Proofs in Proceſſes 4-4 
ter, into for uh eie, or to ſpeak. more 
properly, for 3 aring Marriages, null. 
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- Nothin. is more falſe than that | 
Syſtem, . not only in the. Diſcipline of the 
firſt Period, but even. in the Princpls which I 
predominated, in the Diſcipline of t 1 
cond Period, and d m the latter 
State of e cip FE” 4 
To give — 810 to th e jcation 
and Ap pplication. of theſe two, Propoſitions, _ , 
we muſt firſt fairly Og down a true State 
| of our Queſtion 
Madam de Geſores comes nor to aſk of 

the Judges a proviſional Separation, a con- 
ditional and revocable Diſſolution, of -her 
8 Marriage, ſuch as us d to be practis d i in the 
Times of the Decretals: No, ſhe is better 
inſtructed by her ſharp- fig hted .Counſet; F 
 B ſhe knows, that the Practice ,thoſe pro- 

viſional Judgments, and of thoſe conditio- 
na! Diſſolutions, is abrogated in our Tri- | 
"WM bunals; that in our Courts they have 
book dupon them as a Scandal in the Church, 
nl and a Diſorder in the State, both as to Un- 
. certainty of the Condition of People, and 

the Trouble to Conſciences which flowd 
from this Practice in the ſecond Period, | 
he that, in a Word, if Marriage is made null, * 
mill it is definitively, irrevocably, wa beyond J 
0-M Recal ſo. t 
nll This is Madam + Geſorer's 8 ObjeBion | | 
8 theſe the Inferences of her I | 
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* to the true Doctrine of the Church, 
and the true Intent of its Diſcipline, can 
be admitted what Madam de Geſvres all; 

moral Proofs, in order to pronounce the 
Nnllity of a Marriage ſolemnly celebrated, 
And l to determine, that tho there has bem 
5 . there has deen no Sacramem 


. Doftrine of the Chu 5. 


We have Laid, (and tis our Principle) 
that as the Intention of Jeſus Chriſt, in 
the Inſtitution of the Sacrament of Mar- 
rage, was to render it indiſſoluble, the 
Intention of his Church is not” to admit 
Without evident Certainty any Means that 
dined tend to- diſſolve it, and conſequentl) 

to reject all Proofs that in vheir Own Na. 
ture, or upon Experience, are uncertain. 

We have ſaid, and we repeat it with 
the ſame Confidence, that tis in this In 
diflolubility conſiſts the holy Parallel of the 
Union of Huſhand and Wife by the Sacrt- 
ment, and that of Jeſus Chriſt with his 
Church Bye. 

The Word Indiflolubility offends Malay 
de Geſures: A nem Piinciple, ſays ſhe, and 
 produive of ſtrange Conſequenc es: For that 
of the Hidiſſolubility of the Bond is 'what con. 
fuutes the Effence of the Sacrament, it wil 
T5 5 follow, 


The Marquis de GESVRE'S. roy 
om, that an Impotent may be capable. of this 
boy EL Sact ament. For (he goes on) do. but 
by [7 of-e, and ahſtract his Im po tent y, and pre= 
ently the Fond which | ſhall tye bim to a V iſe, 
BY (2b be indiſo lil le, and as. ſuch repreſent the: 
"ir: oluble Union of Feſus Chriſt and his 
(lurch, which will make a compleat Sacrament. - 
of it. And then ſhe cries out, What Theo. 
Igy's this! Whence has the Author fetch'd the 
Doctrine be preachss to us! Ve ſhould be glad, 
if bed inſtance ſome Body: that: has ſpoken as. 
J ein wie 5 
The Principle is not new, nor is it pro- 
ductive of ſuch ſtrange Conſequences they: 
ſeem ſo fearful f. r 
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HE Principle is. not new. What! is- 1 
1 ita new Doctrine, to ſay, that the- | 
Indiſſolubility of Marriage, is the Eſſence. 
of this Sacrament ? Did ever any one que- = 
tion it, before the Anſwer of Madam de 9 
Gefores? Nor certainly will this Anſwer, | | 
Witl:all the dogmatical Air and magiſterial 
lone which it is deliver d in, be able to 
make any Body doubt it. „ en: LOR 
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We can quote an Author, who alone is 
ſufficlent without any other, ſince tis from 
Him all others fetch their Doctrine; and 
that is Jeſus Chriſt. It is a common Topick 
among Theologiits, that before this divine 
Author, Matrimony had not the Character 
of a Sacrament; yet queſtionleſs it was 
ſomewhat more than conjunctio Maris & 
Fu mina, otherwiſe it would not have dif. 
fer d from the ſenſual Conjunction of Beaſts: 
It was a Society of Life between Perſons 
who were by the Laws capable of that 
Union: iter ligitimas per ſinas; and the 
Deſign of that Society was alſo to be dura. 
ble, and not diſſoluble. Such was the De 
finition which the Lawyers gave of it in 
thoſe Times, from the ſole Authority of 
human Laws. But this Engagement being 
then but a civil Contract, the Parties who 
believ d themſelves bound by nothing more 
than their own Conſent, made no Scruple 
of looſing themſelves by a contrary Will: 
Hence came the free and frequent Cuſtom 
of arbitrary Divorcings, permitted and war: 
ranted by the Laws. PE arty 
But when jeſus Chriſt was pleas d to ele 
vate Matrimony to the Dignity of a Sacra. 
ment, he, at the ſame Time, declar'd it 
indiſſoluble by that ſacred Law : Ques Lew 
conjunxit, Homo non ſeparet : The Indiffolubr 
lity and the Sacrament which were - the 
ſame 
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ſame Time form d hy this Word of the So- 
vercign Legiſlator Jeſus Chriſt, is a mani- 
feſt Proof, that it was the only Remedy 
his dit ine Willem: pitchd upon againſt 
thoſe licentious Divorcements, which Mo- 
ſes permitted to the Fews purely ad duritiem. 
cordis, for the Hardneſs of their Hearts: 
He added to Matrimony: the Character of 
a Sacrament, on Purpoſe to render it in- 
diſlolnbie ? mene wars 

Indiffolubility is therefore ſo much the 
Eſſence of the Sacrament, that it is by 
this Character the Marriage of Chriſtians 
differs from that of Pagans. Tis the eſſen- 
tial and juridical Difference of Chriſtian 
Mirnage ! fo gfte $142 13 les 

*"ETwere needleſs to lead this Replication 
with Crowds of Quotations, to confirm a 
Truth taught us by Religion, and dictated 
to us by Reaſon. St. Auſtin ought to ſatis- 
fy in this Caſe: Of all the Definitions of 
Marriages, that which that holy Doctor 
gives us, is the juſteſt and moſt conciſe: 
Matrimonuim eſt conj unctionis inſeparabilis Sa- 
cramentum. N be 

Let thoſe who ſuggeſt to Madam de Geſ- 
vres a contrary Language, quote any Body 
who ſays as they do; that it is manifeſtly 
falſe, that the myſtick Sign of ſeſus Chriſt's 
Union with the Church (which makes of 
Marriage a Sacrament): is fix d to the In- 

= "Ta diſſolubility 


diſſolubility of the Bond. Tis preciſely in 
this Indiſſolubility of both Unions, that 
their Parallel does eſſentially conſiſt; and 
as Jeſus Chriſt was pleas d, that the Union 
which he contracted with his Church ſhould 
endure till the Conſummation of Ages, ſo 
he was alſo pleas d, that the Union which 
the Huſband and Wife Contracted together 
by the Sacrament of Marriage, ſhould have 
no other Determination but their Lives. 
Dur Principle therefore is not a novel Prin. 
ciple: It is as old and as true as the Goſpel 
75 Jeſus Chriſt, who is the Author of it: 
Neither is it true, that the Principle is pro- 
ductive of the Conſequence which they of 
the other Side affect to draw from it in Re. 
lation to the Marriage of an Impotent. 
Ve do not now diſpute, whether Impotency 
be a Cauſe of Nullity in Marriage. To 
handle ſuch a Queſtion, as in Law, would 
be to ſuppoſe in Fact, that there is a cer- 
tain Impotency which may be the Subject 
thereof; and we are very far from 
ſuppoſing, or allowing of ſo falſe a 

_ a 
Let Impotency, (which the Goſpel, the 
Source of Chriſtian Laws, has no where 
mention d) let it, I ſay, after twelve Cen- 
turies from the Settlement of the Church, 
become an Impediment deſtructive of Mar- 
riage; let the ſupertonr Courts follow, 
take 


Fat 
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take for granted the Cuſtom thereof; it is 
not the Subject of our Queſtio . 

We do not, from the Indiſſolubility of 
Marriage in it ſelf, conclude the Validity 
and Indiffolubility of the Marriage of an 
Impotent. Marriage in general is indiſfo- - 
luble, therefore the Marriage of an Impo- 
tent is good and indiſſoluble. To argue 
ve thus, would be wild, extravagantly wild. 
es We very well know, that if the Church 
in- has rank'd Impotency in the Number of 
el Impediments which cut off Marriage, con- 
ſequently to declare the Marriage of an 
Impotent null, is not diſſolving a Marri- 
ige, tis adjudging the Marriage never did + 
exiſt. | | 

This therefore is not the Conſequence we 
draw from the Principle of Indiſſolubility; 
but we conclude from it, (and our Conclu- 
ſion is rational) that Matrimony being in- 
diſſoluble in its Riſe and Inſtitution, the - 
Cauſe which can diſſolve it, ought, in the 
true Doctrine of the Church, to be really, 
evidently, and infallibly certain, becauſe 
(we ſay it again and again) the Spirit and 
Intention of the Church 1s not to allow 
the Dignity of a Sacrament, . the Condition 
of Perſons whom it has ty'd together, to 
depend upon a faulty, equivocal, and un- 
certain Proof, | 1 
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© The School of Theology, ſays 
* has placd the myſtick Sign (that is 
to ſay, the Effence of 2 the Sacrament) not 
in the Indiſſolubility of the Bond, nor even 
in the 1 Tradition (or Enjoyment) 
of Bodies, but in the Poffibility, or, which 
is, the fame Thing, the Capacity which 
ought to be denen the two Spouſes for 
attaining that Tradition or Enjoyment. 
And then he goes on, and ſays, ſuch is ma- 


Fo nifeſtly the Dcarine of the Church, ſuch 


that which Madam de Gefores's Advocate 
laid down for a Principle. 

\ Whoever reads all together what he has 
written in his general Anſwer, touching 
the novel Tradition of Bodies, and the 
Texts he has quoted for Authorities, will 
think they were really in Favour of 
his Thought. But not to waſte Time in 
Explications, he no longer places the Eſ- 
ſence of theSacrament in the Act of Tradition 
or. Enjoyment; he reſtrains it to the Peſſi- 
bility. of Tradition, and he does wiſely: 
He's ſenſible, that to place the myſtick 
Sign, the Eſlence cf a Sacrament, the U- 
nion repreſentative of that of Jeſus Chriſt, 
in the very A ct of Conſimmation, were an 
Impurity which would ſtartle Mankind. 

But endeavouring to avoid one Rock, he 
runs upon another. He thought it would 
not look well to ſpeak like Fulian the Apo- 
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the An- 
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ſtate, Mic lift, and Gratian who has been 
condemn d 1. that, Point. But When he 
ſeparates Eimſel. trom his Authors, for ve- 
ry Shame z When he zejecis, the Syſtem cf _ 
auual Conſtunmation, to ſhelter himſelf 
in that of; Pcſhbility.cf Couſummation, he 
finds himſelf the oll Man of his Opinion; 


and will never be able to inſtance, either 


'Theolcgick-School or Doctor of the Church, 
that ſays as he does, that the Filence of a 
Sacrament, that the Sign, repreſentative of 
Jeſus Chriſt's Union, conſiſts in a Poſſibility 


of conſummating. 


Leet them ſay, if they will, (and tis the 


moſt plauſible Thing they can ſay) that 
Matrimony having a two-fold End, the 
pure rann of Children, and the extin- 
guiſhing of Concupiſcence; the Impotent, 
who are unable to do either one or the o- 
ther, is a Subject uncapable of the Sacra- 
ment. But to ſay, that that material and 
terreſtrial Union of Bodies, whether habi- 
tual, whether actual, is the very Sign re- 
preſentative of the celeſtial and ſpiritual 
Union of Jeſus Chriſt, is what the Purity 

of Religion can by no Means endure. 
When, to ſupport this Idea, ſome ſhould 
make Uſe of theſe Words of Genes: Et 
erunt duo in carne imd; ecce nunc os ex ofabus 
meis, caro ex cai ne med: They are not a- 
ware, that from the Syſtem of pcilible 
_ Enjoyment 
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Enjoyment they relapſe into that of actual 
Enjoyment. The Scripture does not ſay, 
poterunt eſſe; but, erum duo in carne und; 
ecce-mmc (actually) os ex oftbus, &c. But 
let's really ſpeak, as the holy Doctors have 
ſpoken, erunt duo in carne und; this Expreſ- 
ion neither ſignifies actual Enjoyment, 
nor Poſhbility of Enjoyment, by thoſe 
Words. The Scripture meant nothing but 
a mere perfect Union of two Perſons, in 
like manner as it ſays of the primitive 
Chriſtians, that they were cor num & anima 
una. VV 
Ecce nunc os ex oſi bus meis, &c. Theſe 
Words, which only refer to the Origin of 
the Woman who was taken from the Man's 
Side, have no other Object but the intimate 
Relation, the mutual Correſpondence of 
the Huſhand's Affection, and the Wifes 
Submiſſion; and as this Union of Hearts 
and Minds is perpetual and continual, it is 
not allowable to ſay, that that 1s not the 
Object of the holy Texts, rather than 
that tranſitory momentaneous Union of 
Bodies. 

Did the Council of the other Side think, 
when he a ſecond Time quoted the Chapter, 
Debitam de Big. that, by the Direction of 
the Canons, a Man who had been marry'd 
could not aſpire to the Order of Prieſt hood? 
A certain private Man, who was marry d a 

* | ſecond 
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al ſecond Time, had receivd the Sacrament, 
y, but not conſummated the Marriage. Pope 
4; ¶ hmocent III. decides in Favour of the prin- 
ut Ncipal Object, (Prieſthood) that he might 
ve Ibe admitted thereunto, in like manner as 
e. the Canons decide, that a marry'd Weman, 
nt, Mif ſhe continues a Virgin, may be loofed 


oe Iin order to take the Veil of Religion; but 
ut Iſo little Colour is there for inferring from 
in Mthence, that the Sacrament conſiſts either 


in the Act, or in the Poſſibility of conſum- 
na mating, that, on the contrary, the ſame 

Chap. Debitum decides, that tho' there was 
fe not Conſummation, the Marriage was no 
of Ness a Marriage, profecto ubi deficit inter bu- 


mſmod? conjuges commixtio corporum, non deeſt 


te /n modi ſignaculum Sacramenti. 8 
of Neither the Maſter of the Sentences, nor 


t. Thomas, have clearly ſaid; that Con- 
ts Mummation, or the Power of conſumma- 
is Ming, are eſſential to the Sacrament. 80 
1e Moo, St. Thomas's Diſciple, in his Commen- 
mary upon the Maſter of the Sentences, 
of rhoſe Text he gives at large, lays it ex- 

reſsly down as a Concluſion, that the Eſ- 
c, Nence of Matrimony conſiſts folely in the 
r, Wond, form'd by the ſole Conſent of the 
ontractants: Eſſentialis natura Matrimonii 
ft nodus & vinculum quo per ſonaæ ſihi mutuo ſe 
radunt. And he reports ont of St. Thomas, 
hat Conſummation is but an accidental 
(i Pertection 
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Perſection of Marriage; he proves it, by 
oo Conſenſus | arinprum::alone is the 8 
al Grace conſerr d in the Sacgament. Siu 
therefore neither Conſummation, nor the 
Power of conſummating, can he Sigils 0 
Grace; and ſince no on Can think other. 
wiſe without Impurity, Why thould it not 
be taken for granted,. that the; eſſentialſi in 
Character of the Sacrament of Chriſtian ry 
Marriage is its Indiſſolubility 2 and cone ex 
quently, tis unlawfuldto wipe away th pe 
ſacred Character by caſual and deceitſi oh 
Preots., 10 
- There are, fax they of the other Side, I . 
in the Sacrament two Characters to be con- 0 
| fiderd, its Indiſſolubility and its Holineſs; 
it Complaints of Impotency may endanger s; 
its Indiifolnbility; the Marriage of an In ſe 
potent inevitably ſullies its Sanctity. The g 
more venerable Marriage is, the mom be 
dreadful the Prophanation of it is by an th 
Impotent, the more Care ought to be taken ve 
mw the Remedy: ah not become impratit G 
cable. V1 
What So pad What IIluſt on! Ti be 
juſt as if we ſhould ſay, the more venerabl = 
a' Sacrament is, the more holy it is, the m 
more Facility end Complaiſance ought F M 
there to be in tiilolving it. We mult bi t 
timerens how we prophane a Sacrament, in t} 


confirming of a Marg ge; but we muſt C 
not 
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not be ſo feaftful how we profane a Sacra- 
ment, in deſtroying of a Marriage. Bleſſed 
Reaſoning, this! 93 NT ee A eee | 
The Sacrament. of Matrimony is holy: 
All Sacraments are holy: Sanctity is an 
Attribute common to them all; but the 
ſpecifick diſtinguiſhing Attribute of this, is 
108 Indiſſolubility. Ihe more venerable it is, 
anf the more Holy it is; the more {crupulous, 
nei exact, and ſevere -ought we to be when 
thy People go about to diſlolve it. Of all Pro- 
thu phanations of Sacraments, according to the 
real Mind of the Church, there's none more 
ce ſcandalous, more terrible, than æraſn and 
oi too eaſy Diſſolution of Marriage. 
Let us ſuppoſe an old Man on the wrong 
ger Side of Fourſcore, fancying he felt in him- 
un. {if an Aftermath, a latter Spring of Youth; 
de flatter'd with this Titillation, (a ſham Spur) 
ol he undertakes a Girl of eighteen or twenty; 
al ths young Creature, viri xeſcia, nay, if 
eu yon will, as ignorant of Man as Madam de 
i Geſorcs pretends to be, and like her belie- 
„ ving, (if ſhe does believe it) that having 
[1 been before the Prieſt, and receivd the Be- 
de nediction of the Church, was enough to 
be make them Man and Wife, and that all 
be Men and all Ages were alike; let, I ſay; 
be this young Perſon paſs whole Nights by 
ul the Side of this old Man, this breathing 
C pat nortuum, would not ſuch a COIN 
car 
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5 Danger? Would not the Wife continue all 
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bear an Affinity with this pretended Pro. 
phanation, which ſticks ſo in the: Gizard 
of Madam de Geſvres? And yet no Man 
will dare to ſay, that tis lawful to have on 
any Regard to the Complaint of that young oi 
Perſon, and grant her a Diſſölution of her ene 
Marriage, nor even a Separation from her 
Huſband.” 14 8 etal td 
Adultery, either on the Huſband's Side, 
or the Wife's, does queſtionleſs yet more 
deſerve the Name of Prophanation; which Ha. 
ever of them commits it, gives the other 
an Example, and ſometimes an Opportu- 
nity, of being reveng d. And yet the 
Prophanation, by Adultery, would be no 
Cauſe of Diſſolution. . 
Would an Impotency, occaſion d by ſome 
Accident after — cauſe the ſame 


her Life, or her Huſband's, in the ſame 
ſcrupulous Condition? But the Church 
would make a much greater, to untye her 
Bond, and deſtroy the Marriage. 

Do People really believe, that the Church Hin 
was leſs tage and leſs juſt in the twelve 001 
firſt Centuries of her Diſcipline? Was ſhe WM: 
lefs knowing wherein conſiſted the Pro- Nhe 
Phanation of a Sacrament? Was ſhe igno- Th 
rant, that there may be Impotents, and Wy: 
that there actually are? Why then does Neat 


e reject ſuch Complaints, either of br 
Me 


1 
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Pro. yviſe or Huſband? Twas becauſe ſhe was 


Mano much to be dreaded as that of a Diſſolu- 


jon; no Proof more faulty, more ſuſpi- 
jous, more perilous, than that of Impo- 
ency 3 and that it was better, either by 
ay of Precept or by Cuſtom, to reduce 
he marry d Couple to live together like 
Brother and Siſter, than to ſuffer them 
pon ſuch Proofs to be parted; which re- 
mains to be treated of in the Examen of 


Ne Diſcipline of the Church. Firſt Period. 


no How dare People affirm, that in all the 
ges of the Church, the Diſſolutions of 
Marriage, for Cauſe of Impotency, were 
art of the Ecilleſiaſtical Diſcipline ? "Tis 
confeſs d, they venture that falſe Propoſi- 
tion without Proof; but then they think to 
make it up by Subtilties and Sophiſms. | 

Before the Time of St. Gregory, ſay they, 
the ſecular Powey took to it ſelf the Cognizance 
in Cauſes of Marriage; but ſcarce was the 
Church-Uiſcipline at Liberty, when, by the 
Month of St. Gregory and of Gregory II. 
be declar'd two Marriages null for Impotency. 
They go on and ſay, they have quoted thoſe 
two Examples to Monſieur de Geſvres's Advuo- 
cats, and yet theyre incorrigable ! 


c What 
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What a Corrector! he has been already 
anſwer d, that tho in the Churchs firſt Ages, 
when the Propagation of Chriſtianity was 
not as yet univerſal, and when the Hea- 
thens were mingled with the Chriſtians, the 
ſecular Power had its Laws; yet the Church 


did not de part from hers. - He might have 


learnt from the two greateſt Doctors of the 
Latin Church, St. Ferom and St. Auguſtin] 
that the Laws of the Emperors were con- 


trary to the Goſpel, and that St. Faul for- 


bad what Papinian allow'd of. The Chri- 
ſtians, in Caſes of Marriage, did not rely 
upon thoſe Laws, which were the Offals of 
Paganiſm; they addreſs d themſel ves to 
the Biſhops: or Popes, who; inſtead - of 
giving into the dangerous Snares, of the 
Complaints of Impotency, diſmiſs d alike 
the Huſbands and Wives, and ſent them 
Home again to live in a Chriſtian- like man- 
ner as Brother and Siſter, if they could not 

live conjugally as Huſband and Wife. 
As for the two Examples; he who fo 
unjuſtly complains of being forgot, forgets 
himſelf, that Anſwer has already been 

made him, both verbally in Court an 
in Writing; that as for the Canon quod 
autem, he might ſee by the Obſervations of 
the Roman Correctors, and of M. .Pithon, 
that it is falſely attributed to St. Gregory. 
The Gloſs obſerves, that this Canon * 
en 


2 wa 
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ken from the Lombard. Law, which is in the 
Rita nn fr ne TE OE 

As for theother, taken from the Canon 
Requifſtt, which Gratian falſely aſcribes to 
st. Gregory, and_which the Advocate of 
Madam de Geſvres gives to Gregory II, 


WM. Pithou ſpcaks of it doubtfully : Forte 


Gregorio II. 'tis a Text, which, properly 
ſpeak ing, has no certain Author at all; 
and which, i we judge of its Doctrine by. 
that of Chap. Quod propoſuiſti, alcribd to 
* age Pope, well deſerves to be diſown'd 

B ef 
We need only ſee the Gloſs upon this laſt 
Canon, the Obſervation of the Roman Cor- 
rectors and of M. Pithou to make a Judg- 
ment of it. 5 r * mi 
If he who upon ſach Examples re- 
proaches, in a Doctorial Tone, the Advo- 
ates of Madam de Geſores, that they are in- 
cor igible, has nothing better to propoſe, 
what a Corrector is He r 

Take another Taſte of his Wit: He 
would prove the Diſcipline of the firſt Pe- 
riod by that which he pretends to find in 
the ſecond; confounding the two Periods, 
and advancing. That the Body of Diſcipline 
bas always been the ſame It is impoſſible, ſays 
he, that Diſcipline which depends upon a Dog- 
ma, ſhould receive any Alteration, becauſe the 
Inmutability of the Dogma which governs 2t, 


ſuffers : 


| iuſfers it not to vary. The Church could not, 
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adds he, ſometimes approve, ſometimes condemy 
the Marriage of an Impotent; nor conſequently 
ſometimes admit, ſometimes rej2& the Complaints bit 
for Impotency. e | 60 
Is it prudent to propoſe ſuch a Paradox © 
in an Eccleſiaſtical Court? Is it to be ima. 
gin'd, that the learned and worthy Judges 
who compoſe it, ſhould thus confound Do. 
ctrine with Diſcipline > The Ditierence 
whereof was ſo well underſtocd in thoſe 
early Times, that Irenaus ſays of the Va- 
riation in Diſcipline, that it makes the 
Unity in Poctrine more eſteemable: Varie. 
tas Diſcipline nnitatem fidei commendat : And 
Tertullian, that with a Salvo to Uniformity 
in Faith, all that is Diſciplinary is ſubje& to 
Variation and Correction. Lege fide: na. 
nente, catcra Diſcipline & converſations ad- 
mittunt novitatem correctionis? | 
Let us not confound Doctrine with Dil- 
cipline: There needs no Sophiſtry here. 
Where is this Dogma written, to which they 
imagine the Diſcipline is faſten d? We find 
a Dogma very plain, and very general in 
the Goſpel, which forbids Man to ſeparate 
what God has join'd together; but we find 
none there that ſpeaks. of an Impotents 
Marriage. 9 ; 
Po declare Impediments of Marriage, is 
a Thing which the Church has. decided 1 
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be Part of her Authority; the Diſcovery 
and Proof of fuch Impediments are there- 
fre the Workmanſhip of its Diſcipline. - 

The Church, in the firſt Period of its 
Diſcipline, did not think fit to receive 
Complaints for Impotency , becauſe ſhe 
would not expoſe the Indiſſolubility of a 
dacrament to the Levity or to the Collu- 
on of ſuch Complaints, and yet leſs to the 
Peril of conjectural and caſual Proofs. And 
we may ſay, (after the great Men who 
have worthily executed the publick Miniſtry 
in our Tribunals) that 'tis in thoſe firſt 
Ages we may more afluredly find the ſalu- 
0 y Connexion between Diſcipline and Do- 
lie. ; 

People muſt not therefore ſay, that the 
Church might ſometimes admit, ſometimes rej ect 
Complaints of Impotexcy Ihe Church might 
do whatever ſhe thought was a Part of her 
o iſcipline. Did ſhe receive in that firſt 
period the Complaints of Impotency ? "Tis 
2 Point of Fact; and can we deſite a better 
Proof of a negative Fact, than the Teſti- 
mony of the Church herſelf, reported in 
the Canons: Romana Eccleſia conſuevit j udi- 
care ut quas tamquam uxores Haber e non poſſunt, 
lubeant ut ſor ores. Conſuevit, it was the 
uſtom, the Uſage, the Diſcipline, atteſted 
y the Church herſelf. 


Diicipline 
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I!) be Diſcipline: founded upon this grand 
Principle, that where there was Doubt, we 

ſhould ſtand by the Indiſſolubility of thi” 

Sacrament; or, to ſpeak better, that y. 

ſhould not expoſe the Dignity of a Sacr; 

ment to a Conjecture, and to a Doubt 
APrinciple evident in it ſelf, and yet mort 
evident from the Obſervations which tha 
Diſcipline of the ſecond Period furniſhe 
8 . 


- 
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I Diſcipline of the ſecond Period, 


T O have the Pleaſure to ſay, that thi 

1 Author of M. de Gefores's Memoria 
would ſet up for a new Doctor, Reformer 0 
the Church's Laws, wiſer than the Canons, mon 
zealous than the Popes, &c. they make hi 
ſay whatever he did not ſay ; but anſwer tf 

nothing that he did ſay. b | 
Me are made to ſay in the Memorial « 
the Marquis de Geſvres, That there's nothin 
but Scandal and Impurity in the Diſcipline « 


the Church. All the Anſwer is of the ſam 8 
Strain and Style. | - 

A Calumny which every Reader will a of 
quit us of, if after he has read 10 or 1! Fi 
of the firſt Pages of the Anſwer, .he wil C 


plea 7 
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pleaſe to give himſelf Time to read again, 
in the Marquis de Geſuress Memorial, the 
A whole: Section of tlie ſecond Period from 
about pag. 12. to about pag. 20. he will 
not find one Word that borders upon thoſe 
wicked Sentiments which are father d on 
is; and we are bold to ſay, that a ſecond 
teading of the Memorial in that Place, 
will ſerve for a Reply to all the Artifice of 
* The Publick will give me leave to call 
it an Artifice, which, by an artful Turn, 
attempts to confound the ditterent Caſes, 
which we had taken Care in the Memorial 


* : * 
5 


Madam de Geſvres makes a mighty Po- 
ther with the Decretals, as if they had all 
receiv d the Complaints of Impotency, tho 
in ſome the Church abſolntely fet them 


Lucius III. and in that quod ſedem, of Alex. 
III. tho' there the Queſtion was about a 
manifeſt Impotency occaſion'd by viſible 
bodily Defects. In others, the Church ad- 
mitted no Proof, but from evil Conforma- 


of no Proof but the Huſhand's Oath, Stan- 
dum judicio Mariti. as in Chap. Si quis, in 
Chapters Accepiſti & Continebatur. And if 
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to diſtinguiſh as the Decretals diſtinguiſn 
aſide; as in the Chapters Conſultationi, of 


tion, as in Chap. Accepiſti, and in Chap. 
ex Literis. In others, the Church allowd 


In 


_ * 
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in others, the Church was more indalgen 
to human Weakneſs, more eaſy to latent 
the Complaints, and receive the differen 
Proofs, ſhe found by Experience that ſh 
was oftentimes deceiv'd : Cm appareat E 
cleſam finſſe deceptaemn. 
But what the whole Art of the Anſwel 
Cannot colour or excuſe, he paſſes in vl 
lence thoſe grand Rules which run throup 
all the Decretals, and which in the mid 
of the Alterations of Diſcipline, have til 
preſerv'd the immutable Principle of th 
Doctrine. | 21 
Firſt Rule: That whatever Proof be ad 
mitted, whatever Judgment be pronounc' 
in a Caule of Impotency : De talibus Juli 
cium pendeat ex futuro: ſententia contra ma 
trimoninm lata non tranſit in rem judicatan 
Ihe Judgments were never other than pro 
viſory and conditional, that if the Partie 
had not ſet forth the Truth, if they had 
impos d upon the Church: Si reus perjiri 
Inveniaris : cum appareat Ecclefiam fuiſſe d: 
ceptam, the Judgment was to fall to the 
Ground. The Parties who had {o abus( 
the Church, were obligd to break thei! 
new Engagement, the Huſband to qui 
his new Wife, the Wife her new Huſhand MW wa 
and to return again to each other: Ad pri I pla 
ora connubia redire, priora matrimona reſtar N of 
ratur. | 
The 


well be capable to prevent the Lyes, the Ca- 
uumnies, the Colluſions, and the Frauds, 
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The Church, always fage, always equi- 
table, might believe, that in Time theſe 
Menaces againſt falſe Swearers, the Ab- 
horrence of ſhametully reſuming their firſt 
Tye, and. of breaking the fecond, of re- 
turning to a Spouſe juſtly offended, might 


which the Church ever fear'd in Occaſions 
of Impotency. Keeping in Sight the 
Doctrine which ſhe held from Jeſus Chriſt, 
the Indiſſolubility of the Sacrament, ſhe acted 
not without Reſerve, and granted not her 
ſudgments but under Conditions. 


Second Rule: That in theſe Cauſes, Pre- 
ſumption was always for the preſent State; 
Matrimony had always the better End of 
the Staff: Standum pro Matrimonio. Hence it 
followed, that when the Buſineſs was to pre- 
ſerve the Sacrament in Force, they behev'd 
neither of the marry'd Couple: Contra ma- 
U imoꝛnium non eſt credendum eorum confeſ- 
form, & ſt nterg, confiteatur non eſt eis c:e- 
dendum, ue in fraudem hoc diceretur factum. 
A Maxim, which plainly evidences how 
diſtruſtfun, even in the Diſcipline of 
the ſecond Period, the Church already 
was of the Fraudulency of thoſe Com- 
plaints, and yet more of the Uncertainty 
of the Proofs. 


Vol. II. K Third 
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Third Rule, founded upon the ſame 


Principle with the foregoing That between 


two Kinds of Proofs, either obſcure, or dif. 
ferent, or oppoſite, that which tends to 
preſerve the Marriage ought to prevail; 
becauſe of two Tnconveniences, to continue 
the Marriage, or to deſtroy it, the latter 
is certainly the moſt pernicious, and moſt 
contrary to the Doctrine of the Church; 
and whatever is {aid by the Council of the 
other Side, we cannot repeat it too often; 
tolerabilius eft aliquos contra ftatnta homi mmm di- 
mittere copulatos quam contra flatuta diving 

legitime confunctos ſepararme. 
In vain does the Anſwer laugh at theſe 
Words; contra ſtatuta Dei, contra ftatnta ho- 
mmm + This Rule is perfectly well ap 
ply'd here. The Impediment of Marriage, 
on Account of Impotency, and its Proofs, 
depend upon the Diſcipline of the Church; 
in like manner as the Impediment for the 
Cauſe of Kinſhip, and its Proofs, (ſpoken 
of in the Chapter where that Letter's writ- 
ten) in like manner, I ſay, as that Impe 
diment, and its Proofs, are Part of the Ec. 
cleſiaſtical Diſcipline. The Law of Got, 
is the Indiſſolubility of Marriage, fatutm 
Dei; the Impediments of Marriage, are 
the Diſcipline of the Church, flatuta hom: 
2m; tis therefore better, according to that 
Rule anthorizd by the fourth Latera 
, 1 Council. 
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Council, to venture the preſ erving a Mar- 

ige, contra fatuta homimun, than to diß 

ſolve it, contra Dei precepfta. 
Thus, as for what concerns Proofs in ge- 


neral, you ſee what Fruit may be reapd 


ack the Texts and Gloſles of the Decre- 
As for the particular Proof by inſpect- 


* 


ing the Wife, it will be the Subject of the 


ſecond Part. We ſhall content our ſelves 


(rather than divide the Obſervations which 


regard the Decretals) with replying to the 
groundleſs Aſperſions which are caſt upon 


* 


1 
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the Author of the Memorial upon Chap. 


Littera and Chap. Propoſuiſti. 


As for Chap. Littera, we did indeed cite 
it with Reſpect to the Proof of triennial 


Cohabitation; and we did not believe, 


that Madam de Geſvres could, in Relation 


to Inſpection, gather any Advantage from 


a Text, which inſtead of claſhing with our 


Principles, confirms em. 


* r 0 » 


The Analyſis of that Chapter, is this: A 
Man and Wife had liv'd together as marry d 


Folks for eight Years; the Wife ſet forth, 


that after this long Cohabitation ſhe was 
ſtill a Virgin; Eo quod vir ejus non babebat 


potentiam coenndi, and fo ſhe deſird to be 


divorc d. | Os W 
The Huſhand own'd, quod illam nunquam 
cagnoverat, that he had not conſummated 
5 e with 


Lg 
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with her; but that he was able to con. 
fummate with other Women. i 

The Biſhop, who copſulins the Pops, C 
aid that he Rad caus d the Wife to be in- 
pected by Matrons, who reported that ſhe ll ;; 
Was à Virgin. The Biſhop, by another fr. 
Sort of 8 which doubt leſs will I 1; 
Teem extraordinary to us at. this Time, „ ap- q 
pointed the Curate of the Pariſh Where the of 
Huſband Hiv'd, to make Enquiry whether iſ 
that Man who alledg'd he was potent and th 
<apable to conſummate with other Women, I { 
had had carnal Commerce with any other W. 
Woman; and by the Inquiſi tion of the Cu- 
rate it could not Ude made out clearly, that N © 
He ever had had ſuch Commeree with - he 
ther Women. th 

Things ſtanding thus, the Wife cla- N th. 
mouring to be dorcd, and blubbering I me 
that. ſhe would be a Mother, and would have a! 
Children, the Huſband, on his Side, ſaid he ha 
Teterr'd bimſelf - to the Church ; quod pi 
ratus erat ſtare Conſilio Eccleſia. The Bi- W. 
Thop enzoin'd both of em to undergo a fl pl: 
Penance, in order to obtam from God, by th: 
their Prayers, ut opus matrimon conſummi- 00 
zent. In ſhort, after many Put-oſfs, the] 
Huſband and Wife return d to the Biſhop, Pa 
_and unanimouſly declar d to him, confond I ha 
voce, that they could not carnaliter com at 
nſcerĩ. | Re 
| a Upon | 
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W Upon this, the Pope an ſwers the Biſhop, 
that 5 it appear d to him, that in the 
be, I Courſggpt thoſe eight Years, the Huſband 
n- — e remain d together per contimum 
ne Nl hiennium, he may, after taking an Oath 
er from both of. them, that commi ſceri carna 
ill liter nequiviſſe, and added thereto the In- 
p. queſt, ſeptim i manu, pronounce a Sentence 
he ¶ of Divorce between them. 
er Now, to ſpeak ſincerely, what Uſ e can 
nd this be of to Madam de Geſores, i in the wor- 
n, ¶ ſhiptul Court we're now in, and in the Age 
er we live in? 
u-Y 1. The Huſband confeſs'd. he had never 
at N conjugally known his Wife. He alledg d, 
0 i he was impotent towards none but his Wife; 
that it was but a partial Impotency, and 
that he was capable ef knowing other Wo- 
men carnally. Does not this Diſcourſe of 
a Huſband and Wife, after eight Years co- 
habiting, diſcover a manifeſt Colluſion? 
2. The Biſhop ſaid. he had caus'd the 
Wife to be 2 by Matrons. Is it not 
plain from the Texture of this Colluſion, 
that the Huſband, inſtead of oppoſing it, 


conſented -to't ? 
3. The Inquiſition of the Curate in his 


Pariſh, to find out whether the Huſband 
had had Commerce with other Women, is 
a Piece of Management upon which, out of 


Reſpect to the Decretals, We ought to for- 
3 oh bear 


vor if. 
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bear Reflexions. But is it not viſible, that I 
the Huſband, who had collogu'd with his tc 
Wite to get themſelves parted, would have 5 
5 
R 


been very ſorry, could the Inquiſition have 
furniſh'd any Proofs of his Ability ? 

4. The Sequel clearly demonitrates it : 
The Wife returns, and teizes the Biſhop; 8 
and the Huſband, owning his Feebleneſs, “ 
ſays, That he's willing to leave it to the Church, 
that is, in plain French, he conſents to her I 
Demand ; and, at length, they both de- 
clare conſond voce, that they have not been able 
to conſummate. Can there now {eriouſly be 

any Notice taken of this Example? 

As for Chapter Propoſuiſti, it is needleſs 8 
to repeat what has been ſaid in the Memo- 
rial, back d by the Sentiment of the Do- © 


Qors, who have teſtify'd, not by a random 1 
Gueſs, as Madam de Geſores is made to ſay f 


in her Anſwer, but by a well grounded Ar- 
gument, That this. Letter ought to be underſtood I tl 
of a Woman who had a Mind to be a Nun. 
And indeed the Doctrine of this Chapter H 
(lit we go about to underſtand it in a Caſe £ 7” 
of an Accuſation of Impotency) would be 
(as is ſhewn) contrary and repugnant ta 
the Direction of the other Decretals, and 1 
to all the Principles laid down by the other C 
Popes; and nothing better ſhews what lit: I 
tle Weight ought to be given to this Chap- 1 
ter, than the Neceſſity wherein all the 
Doctors 


— 
— 


Doctors have found themſe elves, (in order 
to juſtify or excuſe the Deciſion of it) viz. 
to believe that it was in a Caſe that was 
ſpecial, and which favours the Intereſts of 
Religion. 


Latter Condition of the Church Diſcipline 


HE Diſcipline of the Charch in the 

firſt RE when 1t was nearer the 
Source of its Doctrine, look d upon Indif- 
ſolubility as a Lau- 0 ſacred, that, not to 
expoſe herſelf to the Hazard of violating it, 
ſhe made it a Rule to herſelf, that it were 


better to oblige the marry A Couple to 


dwell together, like Brother and Siſter, 


than to ſeparate them. A general Rule 


doubtleſs, for the Wives 2s well as the 
Huſbands. _ As for the Difference ſuggeſteil 
in the Anſwer, between the Condition of 
the Huſband and that of the Wife, it is 
frivolous ; the Rule were wrong, if it were 
not equal; and it would be accuſing the 
Church of Injuſtice, to impute to her the 
making a Law between marry'd People, 
which ſhould be againſt one, and YT 
for the other. ESP 
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Ihe Diſcipline of the ſecond Period has 
paſs d, by Degrees, to the oppoſite Extre- 


mity ; Icoking upon proviſional 3 


and conditional Diſſolutions, as a Means 

to repair the Miſchief if in Time the 
Church ſhould find herſelf deceiv'd; they 
were indulgent to human Weaknels,” they 
were acceſſible to Complaints of Impoten- 
cy, and eaſy in the multiplying of Proots. 
The Church perceiv.d the Inconveniences 
thereof; ſhe was ſenſible of the Miſchiefs; 
ihe at length apply'd a Modus and a Re- 
Cipline. | K EEE | 
In this latter Condition, ſhe is not in- 
deed return d to the holy Severity of the 
firſt Pericd; but ſhe is greatly departed 
from the dangerous Facility of the ſecond: 
She has eſtabliſh'd two Maxims, which 
ought to be inſeparable from each other. 


Ihe firſt, that in Actions of Impoten- 


cy, they no longer allow of thoſe provi- 
ſory Judgments, nor thoſe conditional Diſ- 
ſolutions, which had been the Source and 
Excuſe of the Facilities of the ſecond Pe- 


- HM [ger 

: i The ſecond, that as Judgments ought to 

be definitive, (as they are in Truth) and 

as thereby the Huſband that is convicted 

of Impotency, is forbid marrying any o- 

ther Woman, and on the —— 
WE Wie 


medy, in the preſent Condition of her Dil: 


7 


Wife is allow'd to take another Huſband; 
there muſt be, in order to diſſolve a Mar- 
riage on Account of Impotency, real, phy- 
ſical, certain, and infallible Procfs. This. 
makes the Subject of tze 


Second PART. 


herein Anſwer is. given to the Syſtem 
of moral Proofs, and to the particular Proof 
reſulting from Inſpection; ſbewim that mo- 
ral Proofs have nothing to do in: Queſtions 
of Marriage; and that beſides, the Inſpection 
of the Wife is neither a moral Proof, nor 
even a juridical Proof, e 


M Adam de Geſores diſtinguiſhes two 
Things in Virility, namely, its 
Cauſe and its Effects. She places the Cauſe 
of Virility in the Man; its Effects ſhe 
places in the Perſon of the Wife. TIC] 
According to her, to look for Virility 
in the Perſon of the Huſband, is looking 
for a Needle in a Bottle ef Hay: If he 
gives Tokens of Motion, that concludes 
nothing as to Ability; becauſe Motion, in 
whatever Degree it appears, may be a de- 
ceitful Motion: If he gives no Token of 
Mot ion, that may create a Jealouſy of his 
3 3 Inability; 
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Inability z but it does not evince it; be- I © 
cauſe habitual Motion may be without I © 
actual Motion: A non erecto ad non erigibile 

100 datur conſequentia © 

With this Impoſſibility, which ſhe pre- Il © 
tends to labour under, of finding nothing J. 
in the Perſon of the Huſband that may de- * 
termine it, ſhe takes upon her to look for 1 ® 
the Indications of Virility in the Examen 1 
of its Effects. This is the Plan which is 
laid down for her in the laſt Plea: 
- "Twas ſuch a Propoſition as this, which b 
firſt led People to the Tryal of the Con- I © 
greſs; and indeed this latter Proof was in- 
troducd to ſeek for Virility in its moſt 
immediate Effect; nay, it was both more 
perfect in its Comprehenſion, and more 
certain in its Indication: More perfect in 
its Comprehenſion, becauſe it may be com- 
mon for all Women alike, whether Virgins 
or no Virgins: More perfect in its Indica- 
tion, becauſe Non-conſummation in the 
Act of the Congreſs, may probably enough 
be aſcribd to the Want of Power, where- 

as ſimple Non-conſummation may proceed 
from Want of Will. - Ep 

Madam de Geſvres however does not go 

that Length. Curb'd by a Regulation 

which ſhe could not attempt to break 

thro' in ſo open a Manner, ſhe is . Fa 

| | elude 
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The Upſhot of her Memorial, is, that 


in Judgments it is not requir d that a Procf 


be phyſical and infallible ; that they're 


content with a moral Proof ; that this is 


plain from Examples of Racking, and of 


a Man's being found with a bloody Sword 
ſtanding by the Body of another newly 
ſlain, Cc. N FE | 

The Marquis de Gefores owns, that theſe 


Proofs are Proofs ſimply moral; that they 


are however admitted in criminal Affairs; 


but he maintains, that this 1s founded up- 
on particular Reaſons, which are not to be 


met with in Queſtions of Marriage. 


In criminal Matters, there is a written 
Body of Laws; this Body ſpecifies what 
is a Crime in general, and points out the 
Guilty. The Function of the Proof in 


this Caſe, is only to apply the general In- 


dication to a particular Perſon. 


In 
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In the Buſineſs of Marriage, there is no 


Fact o Impotency laid doum; nay, tis the 
Fact of Imp otency which is look d for. 


What is ſufficient for the Proof ef 4 


fimple Indication, is not ſufficient for the 
Proof of a Fact. 

Tis not the A de Geſores Giyh this, 
tis the Law which declares it, in the Ar. 
ticle where it ordains, that if there 8 A con- 
ſiderable Proof againſt one that's accus d 
of a Crime that merits Death, and Which 
is maniteſt, the Judges may put him to the 
Rack ; for acc rding as the Caſe 1s, *tis a 
ſufficient or an inſufficient Proof: A con. 
fiderable Proof is enough, when the Crime 
is manifeſt; and it is not enough, when 
the Crime is not abſolutely certan. 

It is true, there are Accuſations where. 
in the Law is not clear; and then the 
Proof requir d, is always a moral Proof: 
But this Uſage in criminal Matters IS 
founded upon divers Circumſtances. © 

Theſe Circumſtances are to prevent 
Crimes by Menaces, to ſtop the Career of 
them by Examples, to maintain, by this 
5 the Order and Quiet of the Repub- 
ic 


Menaces are Desde hen Men can 


avoid em. As the moſt profligate Wretches 
might live in that Liberty, if nothing 
but Demonſtration could convict _ 3; 
the) 
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they need do no more than offend in ſe- 
cret, and render their Crimes impercepti: 
ble to Evidence: There Was a Neceſſity to 
obviate ſuch an Inconvenience; and it 
was the indiſpenſible Neceſſity: of obvia- 
ting it, which forc'd the Laws to deſcend 
to the Uſe ot moral Proofsss. 

Not but that this ſo defective a Proof 
has been look d upon as pernicious; but 
it was more ſo to be ty'd down in this 
point to demonſtrative Proofs. It had been 
to procure Impunity to Villains, and to 
ſacrifice the publick Repoſe to their Enor- 
mities: "Reaſon of State has prevail'd; and 
it has been thought more juſt, that one 
innocent Man ſhould run the Riſk of his 
Life, than the Welfare of all ſhould be in 
Danger. e ee ee 

There's nothing like this in Queſtions 
of Matrimony. The Fact of Impotency, 
now in Debate, is neither an arbitrary 
Fact, nor a Fact ſuſceptible of Imitation: 
The Example of one impotent Man does 
not excite others to be ſo too; nor is it 
a Fact wherein the general Welfare is con- 
cern'd; it is on the contrary a Thing ve- 
ry indifferent to the Publick, whether a cer- 
tain Man is impotent or not; the Conteſt 
mov'd upon this Head, is a Conteſt be- 
tween one private Man and another pri- 
„„ Do RFI E — VAtE 
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vate Man, in which none but the Parties 
themſelves are intereſted; l. 
Tis to no Purpoſe to ſay, that the Ex: 
ample of one Impotent, who is marry d, may 
be drawn into Conſequence for other Impo- 
tents; for the Difference is infinite. The 
Example of a Crime is dangerous, becauſe 
theres a great Number of Perſons capable to 
imitate and follow it; but the Example of 
* Marriage is not to be fear d, 
ecauſe the other Impotents are few in 
Number, Cura vix aliquis inveniatur impotens 

ad coeundum. 22 e e 
There is therefore neither Reaſon of 
Foreſight, nor Reaſon of Example, nor 
Reaſon of publick Good, to oblige us to 
truſt the Fact of Impotency to the Uncer- 
tainty of moral Proofs; there is, on the 
contrary, a very conſiderable Motive not 
to depend upon it, a Motive founded upon 

the very Nature of that Proof. 
Moral Proof is a Probability, which carries 
along with it neceſſarily, and in its own Na- 
ture, the Poſſibility of an oppos d Fact; its 
Character conſiſts in leading him that uſes it, 
either to Truth, by the Way of Probabi- 
lity; or to Error, by the Way of abſolute 

Poſſibility. „ et er roll 7 
Thus, for Example, in Search after a 
Crime, it leads the Judge, by the Way of 
Probability, to punith the Guilty, * 
| ts 
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es ducts him, by the way of Poſſibility, to 
> Y puniſh t the Innocent. 

* And yet the Judge walks f in this ſecond 
Path ail and lawfully. 

* Rationally; for he undertakes nothing 
he but what is abſolutely practicable, Gund 
ie much as an innocent Man is a poſſible Sub- 
"1 | ject for undergoing an unmerited Punzſh- 
ot ment. 

d, Lawfully; becauſ © the publick Neceſſity 
in anthorizes him to repute guilty the accus d 
. Man, who is convicted according to the 
Forms. 

Moral Proof would: lead by the ſame 
Ways the Judge that takes Cognizance of 
Impotency ; 3 he may as well- err as go 
right. 
Tf he treads in this ſecond Path, Poſſibi 
lity, his Conduct would be at the ſame ; 
Time abſurd and criminal. 

Abſurd; becauſe it would tend to dit 
ſolve a lawful Marriage; that is to ſay, 
tend to an End 3 in it ſelf; the 
Diſſolution of a valid Marriage being de 
impo ſſi bili. | 
" Criminal; becauſe it tends to diſſolve 
hat God has render d indiſſoluble, to do 

what the divine Word has forbid : Duos 
Deus conjunxit homo non ſeparet. 
f The Judge who ſits upon criminal Cauſes, 


may conduct himſelf by moral Proots, be- 
cauſe 


2 . 
; : 
2 3 2 
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cauſe in running a Venture to be deceiv'd, 
and of putting to Death an innocent Man, 
he runs a Venture of what is poſſible in it “ 
ſelf, and lawful in him: But the Judge 


who ſits upon matrimonial Cauſes, cannot M 
conduct himſelf by moral Proofs ; . becauſe I]“ 


in venturing to be deceiv d, he runs a Riſk 5 
of diſſolving a legal Marriage; becauſe in 
riſking to diſſolve a valid Marriage, he ” 
would run a Riſk of attempting what's im- 

Me muſt therefore in this Particular have 


Recourſe to the Rules of common Reaſon. GG 
Tis à Jeſt to refer theſe Rules to ſimple i 


Speculation, to ſay as Madam de Geſores 
does, that truly theſe ſimple Speculatives I 
determine themſelves, and judge only by 11 
Evidence; but that they may likewiſe di- . 


penſe with judging in a certain Point: It * 
is not the ſame in judicial aer fu hs 
where the J udge is obligd to give Judg- wn 


ment; for it is very true, that in judicial If 
Proceedings the Judge is oblig d to give iſ © 
Judgment. The Judge, who ſees clearly the IX 
Equity of the Demand, pronounces and 
paſſes Judgment to the Benefit of the De. he 
mander; but the Judge, to whom the De- 
mand is not ſufficiently made clear, hel © f 
tates, ſtops, and pronounces, ſibi uon liquere; 
which is as much as to ſay, he has not Evi- Il th. 
. I dence Wl ge 


— 
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dence enough to paſs a Sentence; Ex non 


probat is Jus fieri non poſit. 

This is true, eſpecially im Matters of 
Marriage, where the Judge, who plainly 
perceives the Impotency, is oblig'd to give 


adgment and decide, Matrimonium wow fus 


iſe, But the Judge, who does not fo plain- 
ly perceive the Impotency ; the Fudge, 
who concetves nothing of it but Doubts or 
Imagmations, is not obligd to paſs Judg- 
ment; on the contrary, his Duty in this 
Caſe is to hold his Hand, and not to meddle 
in a Marriage, the Nullity whereof he does 
not evidentiy fe. 3H ik 

It is true, the Proofs introduc'd by the 
Canons have not this Evidence; but it is 
likewiſe as certain, that they were not in- 
tended to conduct the Judge to paſs a defi · 
nitive Sentence upon a Nullity of Marri- 
age; the Strength of ſuch Proofs was 
bounded by the Canons to produce provi- 
lional Deciſions, where the Officer does not 
paſs Judgment, but only decides according 
to the Weight of the Probability. 
The Uſe of theſe Sorts of Proofs would: 
be leſs intolerable, if Madam de Geſvres 
would refer herſelf to the ancient Practice 
of the Church; if ſhe had form'd her De- 
mand without Prejudice to the Right of 
the Parties in the firſt Inſtance; if ſſie had 
demanded the Diſſolution of her n 
ell only 


— 
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only by Way of ſimple Proviſion: But ſhe 
demands purely and ſimply, that her Mar. 
riage 1 * my z ſhe inſiſts 
upon having the Liberty of marrying ano- 
ther Man: © Such a rolls? cannot he al. 
low d of, unleſs the Judge is convinc'd by 
the Evidence, that there is a Want of Vi. 
rity | | 

And here it is, that Madam de Geſore 
loſes herſelf ; ſhe is very ſenſible, that her 
3 does not lye in good Reaſoning, 
and fo ſhe has Recourſe to Exclamations, 
Tropes, and Figures; ſhe intrenches her- 
ſelf, if we may ſo ſay, in the pretended 
Horrors of an Impotent's Marriage, by 
faying, that in Queſtions of Impotency, 
the Judges walk in a Path between two 
Precipices, Diſſolution of a Sacrament on 
one Side, and Prophanation of it on the 
other. B ob 3 8 
- *Tis hard to conceive what Madam de 
Gefores would inſinuate by ſuch Diſcourſes: 
If ſhe means, that the Marriage of an Im- 
potent is an habitual Prophanation of a Sa. 
crament, we anſwer her from the Uſage of 
the Church, who counſels, according to 
her, and injoyns, according to us, the mar- 
ry d Couple not to ſeparate; we anſwer her 
from the Canonical Diſpoſitions, which 
refaſe to liſten to the Wife, who was ac- 
quainted with the Impotency before the 
| ö | Marr lage, 
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the ¶ Marriage, Chap. Conſultationi & de frigid. 
are Ne malef. Will ſhe dare to accuſe the Church 
its af having conſecrated by peremptory Deci- 
no. ſons the Prophanation of an auguſt Sa- 
al- SaOnenety: 257 57 Oo; Nias ts TA} 
byY 1f me ſays, that the Marriage of an 
Vi impotent is a Cauſe or Occaſion of the Pro- 
phanation, thro' the Danger to which it 
expoſes the Perſon who complains, we ſay, 
that the ſame Abuſe may happen in the 
Marriage of a Man that is not impotent. 

And indeed this Abuſe does happen, 
when a natural Averſion, or the Love of 
another Woman, makes the Huſband lels. 
aſſiduous in the Duties of his Condition, or 
when an exceſſive Rampantneſs puts him 
upon over- doing the Duties of the conjugal 
State: In the firſt Caſe, the Wife is expos d 
to his own Feebleneſs, the laſt expoſes her 
to Enterprizes Abroad. -? 

The moſt ſacred Things are capable of 
being abus'd; tis the Abuſe that is crimi- 
„nal, and not the Thing abus d. The Con- 
0 duct of the Huſband juſt now deſcribd, is a 
Prophanation, of which Marriage is the 
Occaſion; but this occaſional Profanation 
does not hinder Marriage from being a law- 
fal Conjunction. Jia 
Wie may ſay the ſame of the Marriage 
of an Impotent, The marry'd Couple may 

abuſe it; but this Poſſibility of Protana- 


tion, 
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reject his empty Careſſings; this Poſſibility 
of Profanation, I ſay, makes nothing à. 
gainſt the Marriage of an Impotent in its 
ſelf, nor'againſt the Wiſdom of the Deciſſ. 
ons which injoin the marry'd Couple to let 
the Marriage ſubſiſt. 7 3 


- *Tis therefore a falſe Figure Madam di 
Geſvres makes Uſe of, when ſhe deſcribe 
a Path hemm'd in with two Precipices; 


there is no Precipice on the Side which 
preſerves the Marriage of an Impotent in 
Force; tis a beaten Road, fortify'd by the 
canonical Diſpoſitions. The Precipice is 
on the Side of thoſe who would have Mar. 
ripe diſſolvd upon moral Proofs; for they 
would have that diſſolv'd, which is indiſ- 
ſoluble, and ſeparate thoſe whom the 
Church declares inſeparable. | 

A Danger of this Nature cannot be ha- 
zarded; People may abſolutely tread in 
the Path which leads to Diſſolution ;- but it 
is not lawful to direct their Steps thither by 
the obſcure uncertain Method of moral 
Proofs.. In this Point there is no true Light, 
but that which ſprings from Evidence it felt 
The Inſpection of the Wife has not ſuch 
Evidence; Madam de Geſvres is forc d to 
on it; another Thing muſt be — 

12 | whic 
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tion, which beſides has its Remedy, eitherff 
in the Piety of the Huſband, or in the Ver. 
tue of the Wife, or in the Right ſhe has to 


which ſhe does not grant, namely, that 
ſuch Inſpection is neither a moral Proof, 
nor even a judicial one. 

As to this Proof, Madam da Geſo res calls 
. to her Aid two Sorts of Authorities; the 
115 Ws ſuch as admit of the Inſpection ſim- 
56 ply 3 the other, fuch as {peak of. it as a 
ſure Pre. 

It is true, ſince. you, will have it iv, 
that the canonical Diſpoſitions do admit 
of inſpecting the Wife; but it is likewiſe 
true, that thoſe ſame Diſpoſitions do admit 
of the Oath of the Huſband, the Depoſi- 
tions of Neighbours and Kinsfolks, e or- 
ders by Way of F ore-Dryal. the triennal 
Cohabitation. bind 

Madam de Gel vres 7 * not receive, 28 
a moral Proof, either the Oath of the Huſ: 
band, or the Teſtimony of the Kinsfolks, 
and objects to the Cuſtom of triennial Co. 
habitation. 

In this ſurely Madam de Geſores. does 
not pretend to ſet up for a Reformer of 
the Church's Laws, nor to fancy herſelf 
cither wiſer than the Canons or the Popes, 
er more enlighten'd than the Canoniſts. 
t She only bends herſelf to examine theſe 
. Proofs in themſelves, independantly of the 
Authority of the Diſpoſi tions which ad- 


mit them. Mont ieur de Geſores does no 
d more, 
h | 
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more, when he ſticks to judging. of thi 
Inſpection by the Examen of its Certainty, 


115 a1 
It is upon this laſt Point, that Madam dip 
Gefores repeats theſe Terms, Haſtienſi pro n. 
batio ad oculum alias vincit; thoſe. of In . 
cent IV. Non eſt melior probatio ſecundum Cu. h. 
nones; and thoſe others of Henry BobicuW t. 
Probatio per aſpectum corporis, que ad cogni ot 
tionem carnalem aliis prafertur. 4 
If there were any need to combat thei 
Authorities, by contrary ones of greater ci 
Weight, it wou'd be ſufficient to oppoſe tofff +} 
them the peremptory Text, which declares ac 
the Uncertainty of ſuch Proof, Oculus A n. 
manus obſtetricum ſape falluntur; as likewiſe 
the. Deciſion of the Rota, viz. Probatio perf m 
inſpectionem eft fallax & Iubrica.. © 
ut when we ſpeak of any other Proot at 


the Authority 1s not 'confiderable, but 1 
one Caſe, namely, when the Perſons ſpeak] be 
ing of it are capable of judging of its Cer 

The Canoniſts would be ſo capable ſl + 
were the Certainty of Inſpection aff n. 
Thing that could be judg d of, either from p. 
the Light of natural Reaſon, or from No }, 
tices ſuiting the Purity of Priefthood. 


Madam de Geſores does not pretend that] p. 
Inſpection is of this Kind; ſhe ſays herſelb f 
that the Official cannot determine whatY d. 
Degree of Certainty the Tokens of Varginiy Ac 
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do produce; that he cannot enter upon ſuch 
an Examen, without contaminating the 
Purity of Prieſthood; that it would be to 
no Purpoſe to enter upon it; that it is be- 
yond his CORY : She does not except even 
her own'Counſel, whom ſhe makes to ſay, 
that neither he nor the Judges are capable 
of knowing wherein the Certainty of the 
Art may be exceptionable. 1 
What Madam de Geſores ſays of the Offi- 
cal, may with as much Reaſon be ſaid of 
the Popes and Canoniſts; the Maxim ſhe 
advances,” may be apply d equally to them; 
namely, that, in order to judge of the Degree 
of Certainty produce d by Inſpection, a Man 
muſt be ſomething more than a Caſuiſt. 
This other Capacity is eaſy to be we 
at; tis a Capacity of Acquiſition, reſulting 
from Study and Experience ; a Man mult 
be a Maſter of the Craf. 
Upon this Foot, the Phyſicians and Chi- 
rurgions, the Anatomiſts of all Ages are 
the Men we miſt conſult, whether Virgi- 
nity is cognoſcible, or not; whether tis 
poſſible to judge certainly that a Maiden- 
head has been broke up. ee 
Madam de Geſores does not conſult indit- 
ferently all thoſe whoſe Opinions offer 
themſelves in Books; a happy Delicacy 
does at once rid her of all thoſe who make 
againſt her, and ſhe's ſho:kd at their very 
Names. 
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Names. Dont believe, ſays ſhe, that wel 
Have Recous ſe to a Pack of Phyſicians with hard 

Names, to be decided by tbe . 
cunningly avoids, is however a Pack ſh 
finds in her Way; in refuſing to abide b. 
them, ſhe, at leaſt, owns ſhe has met wit 
them; ſhe thereby acknowledges, there arc 
great Numbers of Phyſicians, Chirurgions 
Anatomiſts, all Profeſſors of the Art, and 
who declare, that theres nothing but Un 
certainty in their Conjectures about the Ex 
iſtence or Non-exiſtence of Virginity. 
If all Phyſicians and Chirurgions ſhoul 
ſay, that Virginity might be known, the) 
might be miſtaken; but it would, at leaſt, 
be probable, that their Theughts were right 
hen they are ſo unanimous; becauſe ther: 
would be on one Side Probability, on the 
other a bare Poſhbility of the contrary 

- This would be a Caſe of moral Proof. 

218. Madam de | Ge/ vres ſtands Ot upon this 
Bottom: She's forc'd to own, that theres 
a great Number of the Maſters of the Art, 
whoſe. Opinion is againſt her; nay, tho 
there were an equal Number for her, it 
would neither make it a Caſe of Controver 
Shy between Probability and bare Poſſibility, 
nor a Caſe of moral Proof; it would, on 
the contrary, be a Caſe of Probability, re 
ſpective, equal, and of mere Uncertainty: II itt 
| | | : But 1 
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Hut Madam de'Geſv/es does not pretent© 
to ha ve ſo much as the empty Advantage 
of an equal Number: The Indigence of Au- 
thorities confines her to Zachias alone, that 
is, to an Author who at firſt proteſts that 
Virginity has no Token, Nulla dantur cer ta 
Virginitatis figna ; who enters not into an 
Examen of the Indications, but on Purpoſe 
to confound it; who concludes his frivo- 
lous Examen, by ' ſaying, that notwith- 
ſtanding all he had been ſaying, ſome ſudg- 
ment might be paſs d upon a Maidenhead, 
nam mane virginitatis judicium ferre licebit. 
To rely upon ſuch à Deciſion, is neither 
more nor leſs, than to conféſs, that they 
have neither reſpective Probability nor e- 
qual Uncertainty on their Side; tis owning 
that the Proof by Inſpection not only la- 
bours under the Diſadvantage of being un- 


but likewiſe that it ſinks to the Rank of 
the moſt uncertain Proofs; and*tis this Un- 
certainty, which even in the Introduction 
of the Congreſs we find a Teſtimony of. 

And indeed this Proof was ſhameful, con- 
trary to the Honour of the Marriage-State, 
to the Purity of Chriſtian Manners ; it 
might not be admitted, but to remedy the 
Uncertainty of the others.. 
It wasadmitted into the Epiſcopal Courts; 
3: > there ſubſiſted for a Century, under the 
Vol. IL Sn Noſe 


capable to be rank d among moral” Proots, 


%. 
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Noſe of the Sovereign, Courts and their vill 
thority. This Suftrage of all the Judges, 


this 3 of all the Courts of Judica- Nc 
ure, is exact y whatmay be call'd an open ¶ te 

| and fair Inqueſt upon the Inſpection of Ib 
x Wines, ao an aut entick Declaration of Ill a 
- Ats utter Inſufficiency. T0 
But it is r to have made] it out | ? 

clear, that moral Proof does not take Place | t! 

in Matters of Marriage, that inſpecting the I t 
Wife is not even a moral Proof; we anuit I A 


o thro' with our Work, and make them 
confeſs, that uſpettion is not W N Juri- 
dical Proof. 

Juridical Proof is that which i 18 dich 
preſcribd by Law, or admitted by. Uſage, ' 
to ground a Deciſion upon. Such are the 
Proofs quoted by Madam de Geſores, 

The Compariſon of Hand-writing, for 
Example, gives Room for declaring the ac- 
cus d Party definitively attainted and cou- 
vided of Forgery. The Pepoſition of Wi- 
neſſes, the Confeſſion upon the Rack ope- 
rates the ſame Effect. 

The pretended Proofs 4 Impoteney 
would be of the ſame Kind, were they re- 
ceivd in the Tribunals to operate therein 
a Deciſion, were what is founded; upon the 
Proofs look'd upon as prov d in legal Form, 
nnd capable of paſſing for a Thing adjudg d. 


But 


* » 
$4 

= 

y © 


But it is not ſo: Prooſs of Impotency 
have indeed been admitted into Eccleſiaſti- 
cal Courts; but they have not been admit- 


Y 2 . * —- CORY T's ER ys 7 
ft 


ted as a Principle of Deciſion, nor as capa- 


ble of leading to a Knowledge neceſſary for 


a definitive Judgment; they have been on- 


ly recerv'd as an interlocutory proviſional 


Principle, as capable of producing between 
the marry d Couple a Separation, to ſubſiſt 


Niſi poſtea appareat Eccleſiam fui 


till the Virility can be yo made out. 
2 


deceptam. 


Theſe Proofs would be juridical in this. 


Senſe, were they to be made Uſe of ac- 
cording to the Intention of their firſt In- 
ſtitution ; but Things are chang d, the 
Judgments are now definitive, the ancient 
Proofs are not juridical in that Senſe, be- 


cauſe they were not introdnc'd nor admit- 


ted to found any ſich Judgment upon. 

"Tis true, we are in a Court where thoſe 
Proofs are admitted; but the Buſineſs is 
not to determine upon the ancient Uſage 
of thoſe Proofs, nor concerning their pri- 
mitive Inſtitution; the Buſineſs now in 
Hand, is to judge definitively of the Abi- 
lity or Inability of Monſieur de Gefnres, to 
confirm his Marriage, or to declare it void 
for ever; this can't be done juridically upon 
Proofs, which were not introduc'd to found 
a Judgment of that Nature upon. 


1 ä 


"RE" 8 * W wt * A 4 - 4 * 
* * * MIKA TIT,” Bo 
- 2 * * * 2 9 N — by 3 4 fo 
* * TEIN 2 PA 
K, v * * 5 * 


- * * * 
77 
* ; * 
, 
4 2 , 1 
3 at 
2 
— 


Examples make nothing againſt a judiciary 


is the laſt and ſole Reſort againſt Frigidity; 


lures in civil Order, as they happen ſome- 
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Tis to no Purpoſe to cry, that Inſpection 


for in that Senſe. an Congreſs was: much 
more favourable. 

We may ſay, in its ; Behalf, what Madam 
de Geſvres inſinuates, that fome defective 


Proof; that theſe are only ſingular: Fai- 


times in Nature; that ſuch Irregularities 
prove nothing againſt common Order; 
that the Example of ſome innocent Perſons 
condemn'd, has occaſion d no Change 1 in the 5 


ä Proceedings againſt Criminals. 72 


a 
— 


per nf] Fon fit fallax G. lubrica, non po- 
teſt ex ea duct certum argumentum, quia cum in 


We may ſay, on the Behalf of all Wo- te 
men in general, that the Congreſs is the p 
ſole Means of knowing whether the Pro- Tt 
miſes made by Motion are true or falſe; we 
may ſay, on the Behalf of the no- Virgins I pr 
in particular, that they had in the Congreſs ¶ tn 
the only Means to make out the I cy 5 
of Prigillity. We may add that extraor- ) 


dinary Deciſion of the Rota, employ d by ty 


Madam de Gefores, to inſinuate that the Sin- fo 
2 of a Proof, brings a Neceflity of ma- ¶ «, 

ing Uſe on't, which prevails. above its | pr 
Uncertainty. Nec 'obſtat quod cum probatio M 


hac materia non peſit dari alia probatia, ideo 
Per 


— 
114 


J ain ien 

/ Theſe different Conſiderations did not 
hinder the Decree of 1677, which autho- 
rizes the ſecond Marriage ofs the Lady 
Lange, which rejects the Congreſs, and which 
eſtabliſnes two Principles; the firſt, that 


the Deciſions which paſs upon Queſtions of 


Impotency, are definitive, and mult go for 
Truth; the ſecond, which neceſſarily flows 
from the other, that in theſe Matters there 


muſt be full Proof, and that the Congreſs 


being look d upon as defective from the 
Example even of the Party concern, ought 
to be baniſh'd from the Number of ſuch 
Proofs as are Sale of gronnding ſuch a 
Judgment upon. 

This ſame Congreſs, which the Decree 
proſcribes, was introduced as a Remedy to 
the Uncertainty of the Inſpection ; that is 
to ſay, as a Proof that was more ſure; the 
Decree which rejects it for its leſs Certain- 


ty, muſt, 4 for tiori, reject the Inſpection 


for its greater ep 5 and indeed ſo 
ſoon as in general tis made out, that moral 
Proofs may not be admitted in Queſtions of 
Marriage, ſo ſoon as tis in particular de- 
monſtrated, that Inſpection is neither a 


moral nor juridical: Proof, it follows, that 
it can never be admitted to ground a Deci- 


ſion ſo important as that which tends to 


L 3 pronounce 
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pronounce irrevocably and for ever the 
Diſſolution of a Marriage contracted in the 
V 7 225757 15 RoTT 

Madam de Geſvres does however confeſs, 
that this ſame Inſpection is her only Re. 
tource ; tis acknowledging in her own 
Deſpight. that ſhe has no Reſource at all; 
tis gram ing that the Regulation of 16577 
puts her upon a Level with ſo many Wives 
Non-Virgins, whoſe Reſource is good, pro- 
vided they ſtick to Conformation only. | 


20$090000000009 
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| 

herein is ſhewn, that ſince the Al- 
7 

[ 


lition of the Congreſs, the Reports 
have been made, and the Fudgments 
paſs dd upon Conformation alone ; and 
the pretended Examples of the con- 


trary, are anſiver'd, 


ports made in the ſingle Officialty 

of Paris; that is to ſay, le Page in 1684, 
Roger in 1694, le Bret in 1703, Damour in 
the ſame Year, Totin in 1708, and Grenet 
in 1710. In all theſe Reports, the Search- 
| ers, 


| 

| 

1 | | 7 
W E have taken out Copies of ſix Re- 
-Y 


14 
Ml 
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ers, upon the bare Inſpection of the Or- 
gans, and the Examination of their interior 
Diſpoſition; Figure, Dimenſion, Situation, 


without any Exhibition of Tokens, have 
decided for the Virility of the Hufbands; 


nay, in two of. theſe Reperts, the Searchers, 


notwithſtanding there was ſomething wrong 


in the Conformation, did not heſitate to 
declare for Poteney ; we need only recite 


that of Grenet in 1710. It runs thus: Haze 


procceded to inſpe# the Genitals of the ſaid 
Grenet, and we find them mn their natural 
Condition; yet we did obſerve, that the right 
Stone 15 larger and better condition'd than the 


left; as likewiſe, that the ſpermatick Veſſels. 
ferm d to be flabby, weak, and impair d; which- 
however may not abſolntcly prejudice Genera- 


tion, only it may render it tefs frequent and 


more feeble, and therefore we think him ca- 


pable. 


It is true, of theſe ſix Reports there are 


but four upon which the Officials have 
paſs'd Sentence, aud rejected the Wives 
Complaint; hut it is evident, that if there's 
no judgment at all upon the other two, it 


is becauſe the Women, after the Report of 


the Searchers, have been ſenſible of the 
Unadviſedneſs of their Action, and dropt 
it, in order to recover their Huſband's good 
Oracey <7 3 9159 Al 13 


4 Let 
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Let, it not be ſaid, that theſe Wives, 


Whale Examples we point out, were not, 
or pretended not to be Virgins at the Time 
of their Marriage, and conſe equently. could 
not propoſe their Virginity; as 2 Proof ſu- 
perior to that ct. 5 Haſbands Confor. 
mation. 7 | 
Fer beſides that! in theſe fix. ample, 
there are four of Wives marry'd when Mai. 
dens, who conſequently might. make Vie 
cf that Argument of Vüginity 510 it's evi 
70 ent, to a Demonſtration, that the Search- 
ers in theſe ſix Reports govern. d them- 1 
ſelves by Conformation alone That they 
counfſider d it as a Proof ſufficient of it fell, 
and which render d all other Enquiry, nced- 
leſs, as being the ſole phyſical Proof which 
they could lawfally have Recourfe to, now 
that the Congreſs is aboliſh'd. . _ 

We call Conformation a phyſi cal Procf 
becauſe it is according to the general Order 
of Nature, and fetch d from the very Bol om 
ef Nature's ſelf. 

The natural Parts of a Man ET taken 
2 Vegetation and an Increaſe equal and uni- 
form with all the other Members which 
organize him, and this from Childhood to 

- Manhood, it muſt neceſſarily be inferr d, 
according to the Laws of Nature, that ſhe 
has ſupply'd the generative Parts with the 


ſame Life and the ſame Spirits which ani- 
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conform d, who 


, 
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ſpoil'd,, produces, an Argument. of, bis Vi- 
rility,, which he has in common wWith all 
compleat Men. Ai RY 


1 (EY 2, nn 
We likewiſe ſay, that tis the only phy- 


ſical Proof legally to be requir'd ſince the 


Proſcription of the Congreſs; and we flat- 
ter our ſelves we have made it out to be ſo 
9 


in the Memorial. 


may not look for more than perfect Con- 


formation join d to a Habit of Body. 
As for the two Tokens hinted at in the 
ſecond Part of the Report: The ſecond is 
abominable out of the Act of Marriage. 
Madam de Geſures was fore d to own it. 
The firſt Token, call'd Motion or ela- 
ſtick Capacity, muſt either be natural or 
procur'd; the natural is a Donation of the 
Fancy; there's no commanding the Fancy; 
the procur d Motion is a Crime out of the 
Act of Marriage, according to the Doctrine 
of the Church, the Councils, and all Di- 


vines: Therefore ſince the Regulation of 


1677, it may not be inſiſted upon, (in. 
Queſtions of Diſſolution of Marriage) that, 
the viſited Man ſhew to the Searchers thoſe, 
two Tokens; it would be reyiving the 
Congreſs, _ „„ 
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It is upon this ſame Principle, that in 
the ſaid ſix Reports, the Searchers, from 
the Inſpection of the Conformation, did 
pronomee in Favour of the Virility of the 
Huſbands, becauſe they eonceiv d they 
might not carry their Enquiry farther, and 
that to exact the two obſcene Tokens, was 
to run counter to the ſage Regulation of 
They of the other Side do in vain endea- 
vour to elude the Force of theſe Reports, 
by ſuppoſing that the Searchers might fee 
what they do not expreſs; that if they 
have not given an Account thereof, 3t was 
becauſe they did not care to foul their Nar- 
rative with Circumſtances equally offenſive 
and ſuperfluous: That moreover, tho ſole 
Conformation might govern the Searchers 
in thoſe ſix Reports, it would not be 
concluſive, becauſe the Conformation of 
one Man, is not the Conformation of ano- 
ther. : | 
The Fallacy of theſe Raticcinations is 
9: ng in Spite of all their Wit and 
Subtilty ; every rational Man will argue 


thus. The four Searchers who drew up 


theſe ſix Reports, ſpeak of nothing but 
Conformation alone; therefore they ſaw 
nothing but Conformation. They ſpeak 
not at all of the two Tokens; there- 


1 fore 


. 
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| fore thoſe two Tokens did not appear to 
them. Ln) 9 G 2 12 IL OE. G03 97 v7 81 11 
Was it out of a Scrupulouſneſs, and to 
avoid ſullying their Reports by an offen- 
ſive Detail? That's neither true nor likely. 
Tis viſible in Greuet's Report tranſerib d 
in the preceding Page, that they who in- 
ſpected him, did, as one may ſay, make 
an Anatomy of his Genitals in Terms ca- 
pable of putting Modeſty to the Squeak. 
The other Reports are no leſs plain; but 
the Maſters of an Art ought to ſpeak with- 
out Scruple the Language of their Art. 

Had they ſeen one of thoſe two Tokens, .. 
would they omit mentioning it in their Re- 
lation? Would it have been a ſuperfluous 
Circumſtance? Would it not have added 
more Weight to their Opinion or Deciſion? 

Conformation of one Man, tis true, is 
not the ſame in another; Nature delights 
in Variety. Thus thoſe ſix Men were not 
equal in their Conformation; nay, two of 
them had ſomething amiſs. Grenets De- 
fects are ſpecifyd in the Report. 

It is therefore evident, that when from 
theſe ſix ſeveral Organizations the Searchers 
did conclude in Favour of Virility, they did 
it becauſe they govern'd themſelves by the 
actual Condition of thoſe Men at the very 
Time of their Inſpection, independently 
of any other Sign of Potency; and that, 

TREE according, 
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according to the Syſtem of thoſe Searchers, 

it is now no longer allowable (ſince: * 
Abolition of the Congreſs) to ſeek for. other 
Proofs chan what; naturally flow from 2 
good Conformation; and this Argument is 
common to all Men alike, becauſe the Di- 
verſity thiat may chance to be in the Make 


their Inſtruments, when they are not 


faulty either by Nature or Accident, can 
have no other Effect than to, give/a ſtron⸗ 
Ser or weaker Idea of their Capacity. 
Farthermore, we may ſay, that taking 
the Thing as the four Searchers themſelves 
have expreſs'd it in the firſt Part of their 


Report concerning the Marquis's Confor- 


mation, it is repreſented to be full and per- 
fect, and conſequently they have left no 
reaſonable Handle to — of his Virility; 
ſo much the more, fince the indiſcreet and 
- damnable-Curioſity of enquiring into the 
two obſcene Tokens, could not be-gratify'd 
withont 13 the 8 — W of the 
Congreſs. 

Proceed we now to examine the reſins 
Practice of the E pi ſcopal Courts, with Re- 


ſpect to the Inſpection of the Wives, and 


the Examples that are brought againſt us. 
2 * is no Ty Thing to recur to the 
egimin of --'Thivgs. Ihe Church and 


— Ecclehaſtical Tribunals knew nothing of 


this een Practice for twelve whole 


18 Centuries. 
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Centuries. Even then enen f France, 
— 


tho in the 8th Century ſhe tolerated. C. 
plants af Impotency, dil mdt think, that 
Inſpection!) of the Wives »was a requiſite: 
Proof; the whole Diſpate was deten d, 
either by the Affirmation of the Huſband, 
or the Teſtimony of Kinsfolks. -: 

It was in the Decline of Diſcipline, et 
this infamous Proof was introduc d. The 
Uncertainty and Fallibility of it was ſoon 
found out; and ſo it was thought the Con- 
greſs might help it; thus one Abyſs calls 
forth another. "The: private Proſtitution of 
the Inſpection was not more indecent than 
the publick onę of the Congreſs; they were 
both branded th the ſame» Mark of In- 
famy and Uncertainty. At Length, Thanks 
to the Wiſdom of the ſecular Magiſtrates, 
the Congreſs, which was only a Supplement - 
to the Inſpection, having been repeal'd, the 
Inſpection fell under the ſame Proſcription. 

It is however granted, that the Inſpection 
has been ſometimes us d in the Epiſcopal 
Courts ſince the famous Regulation of:1577. 
But we ſay and aver, that it was only in 
two Circumſtances order d by the Feelefi 
aſtical Courts, and authoriz d 25 the Sove- 
reign Court ü s:) 

The firſt, when the wife was .accus'd of 
Incapacity::by the Huſband, or 'when the 
Huſband * accus d, did charge his Non- _ 

conſummation 
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4 — . his Wite Y vicious 
The ſecond, * os Halbaril.to: "Thr 
againſt his Wife's Accuſation, did require ¶ ci 
or conſent that ſhe ſhould be inſpected. tb 
In the firſt Caſe, the Inſpection of the w. 
Wife is as indiſ penſable as that of the 14 
Huſband; in the: ſecond, the reciprocal I m 
Conſent of the Parties take off en the 
Irvegularity of the Proof. ſp 
Be it as will, it is e Dif pute ſtew; W 
that Inſpection was never order d by the I th 
Officials, nor confirm'd by the Courts againſt 
the Huſband's Conſent. al 
And indeed; had the inſpecting of the M 
Wives been look d upon as a canonical, re- 
gular, and juridical Proof, it muſt nece!}a- to 
rily have been put in Practice in all the Oc- 
caſions of Impoteney, at leaſt, when the I br 
4 Wives were Virgins at their Marriage. le 
Now, to ſhew that this is not the Pra- e 
ctice of the Officialty of Paris, we have ta- I 14 
ken out Copies of three Sentences preceded 
by three Reports, and no Inſpection of the ¶ ſh 
Wife order d. Theſe are the foremention d, I bs 
le Page in 1684, le Roger in 1694, and Da: m 
mont in 1703. There are two others poin- 
ted at in the Sieur de Combes's Book, the one Il fe 
of Derrnel, try d in 1690, the other of Bo- || of 
dar Mercer tryd in 17. In all theſe 
Caſes, the * tho Maids when marry d, I th 
were 
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were not viſited, the Huſbands did not re- 
wre it. | 

F In the Buſi neſs of Cabu 197d in the OM ; 
cialty of Blois, in that of le Gloſs tryd in 
the Officialty of Rbeims, ( the Decree of 
which laft is reported in the Books under 
Anno 1687.) the Wives, tho Maids when 

marry d, were not expos d to be viſted. 

Therefore this ahominable Proof by In: 
ſpection is not practis d in the Officialties, 
without it is requird and conſented to by | 
the Huſband. 

Nothing remains, but to run over (with 
all poſſible Brevity) the Examples which 
Madam de Geſvres has brought in Oppoſition. 

No Mention is made of ſuch as were prior 
to the Congreſs : that Diſcuſſion were vain. 

Five Examples, poſterior, have been 
brought ; three of the Officialty of Pars, 
le Bret, ( "aſalas, and Hubineau; one of Dijon, 
le Sieur Ver dun; 5 the fifth of Remer le Sieur 
aan. 

Iſt, Le Bret's Wife was ; viſited; -berauſe 
ſhe was accus'd of Impotency by her Huſ. 
band. "Tis a moſt certain Truth, the Mi- 
nutes of the Office ſnew it. 

2dly, In the Affair of Caſalas, three Ob- 
ſervations demonſtrate, that the Inſpection 
of the Wife was order d with his Conſent. 

The firſt Obſervation is grounded upon 
the Interrogatory of Caſalas He _— 

. IS 
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Bis neee by the 5 ok of + 
his Wife's Reſiſtance, who, he ſaid, bada iſ . 
cer es wrt For t. They arc his u h 
W 11 2043) A 10 381; ain 0 7s 
3+ The nd Obſervation; is, — Þefote ( 
the Suit commenc'd the Huſband and Wife I 
eaus d themſelves to be inſpected by the e 
Surgeons. Caſalas exhibited — Report to 
| the Official, andi It was: made Part of the t 
Proceſs. Could Caſalas oppoſe the in ſpecting Y , 
his Wife, he W ho had voluntarily caus d t] 
Her to he inſpected before the Proceſs? - | 
Laſtly; he was very far from oppoſi ing it, 
np 0 his own Accord, he left it to the Of. 
fieial to name Searchers: All theſe Facts are 
manifeſted-by the Proceedings upon Record. 
zdly, As "tow: Hubineau, : beſides his ha- 
ving a very bad Conformation, and his 
doubting, Himiſe]f whether he had conſum- 
mated, it is certain he conſented to have 
his Wife viſited; conſequently 'tis.impoſſ- 
ble he ſhould build his Appeal _ on 
Viſitation. | - 

The Proof <6 ſacks his Gonſemt; is re- 
corded. in the Decree of Parliament, where 
is 4 Petition of Hubineau the 21ſt. of May, 
1701, wherein he is for FE new! Viſit by 
Matrons and Surgeons. pl 

The Moment — that he concludes h: 
his Petition for a Nomination of Matrons, I m 


he neceſſarily requir d to have his Wife 
viſi ted 


= F * L WEED. * B2Y n 1. 12 
= » - * 8 I 
* = * 


* Wm menen oo EG 
8 „ * 
: 
. * . 
7 n 4 
9 


viſited; conſequently his Appeal was. not 


cccaſion'd by the fuſt Viſitation an en 


he had acqeſcd. 


In the Affair of Verdun N in the 
Officialty of Dijon, it is plain from all the 


Proceedings in that Canſe, that he conlent- 
ed to his Wife's Inſpection. * 

We find by the ne Sentence, that 
the rſt. Judgment paſs d in 1711 in this 


Affair, order d, that with the Conſent ef 


the Parties, they proceed to viſit the Huſ- 
band and Wife. 

„Laſtly, As-10 the Buſineſs of the . 
Mercer, try'd in the Officialty of Rennes, 
upon which the Decree of the Parliament 


ol Bretagnd paſs d, there are ſeveral Cir- 


cumſtances Which efface all the Inducti- 
ens the J's -would draw from that Precedent, 
ard upon which they ſo vainly triumph. 

Iſt, We find by the Interrogatories ex- 
hibited to > the 0 Mercer, that his Wife 


- 4 fy 


tion; ever in a Clair, - all” be. was 2 2 and 
twenty. 


plexion, the Searchers: Report proves he 
had very conſiderable ones in his Confor- 


mation; Deceney forbids to tranſcribe them. 


' 3dly The Sentence which orders the In- 
ſpection 
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all, Beſ ies thaſd. Defaults of his Com- | 
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258 The PLEADIN GS for 
ſpection, ſays, that it was with Intent to 


natural Faultineſs in the Wife to binder Con- 
ſummation; which proves, that the Wife 
was ſuſpected of ſome Defect; the more in 
that her Huſband, in his Anſwers to the 
Interrogatories, and in thoſe he exhibits 
to his Wife to be examind upon, com. 
rap ety that ſhe: would hardly ever let him 
VVV 
4thly, Tis certain Mercer gave his Con. 
fent in Writing, by an Inftrament dated 
November 17, 1702, that his Wife ſhould 
be viſited. es FOOD 2 8 
After this, we believe we may flatter 
our ſelves,” that we have ſolidly confated 
the Examples brought by Madam de Gt/- 
vrer. We may then conclude, that never 
was the inſpecting the Wife either order 
in the Epiſcopal Courts, or authoriz'd in 
the ſupream Courts, unleſs when the Hul- 
\ band's Conſent appeard, or when the 
Wife was accus'd of ſomething amiſs in her 
r 
Away, for Shame! How can upright 
and intelligent Judges repoſe any Conftt- 
dence in an Inſpection? JS 
We have demonſtrated the Uncertainty 
of it, and that it cannot be _rank'd among 
moral Proofs: We have juſt now ſhewn, 
that it is not practisd in the Fpiſcopal 
n Courts 


ont and diſcover whether there was any 
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Courts ſince the Regulation of 1677; at 


the beſt, that it was tolerated only in ſin- 
gan ff TT EY. 
Moreover, Madam de Geſvres grants, that 
Widows -re-marry'd, Wives. marry'd when 
Maidens, but afterwards ſpoil'd, may not 
apply for the Relief of this Sort of Proof. 
She adds, that the Huſband cannot force his. 
Wite to ſuffer an Inſpection, - unleſs ſhe 
conſents to't. 1 5 
And this is the Reaſon why the Inſpecti- 
on of the Wives can never be juridical nor 
warrantable, when they accuſe their Huſ- 
bands of Impotency; becauſe the Conſe- 
quence thereof is not reciprocal,. becanſe 
the Proof depends upon Chance, or the 


Wife's Humour, and becauſe the Event, 


whatever it be, cannot be diſadvantage- 
ous to the Wife, tho' it be ſhe that . — 
and expoſes herſelf to be inſpectem. 

If thro' Ignorance or Corruption in the 
Searchers, or by artful Medicaments pro- 
curd by the Wife, ſhe ſeems to be a Vir- 
gin, ſhe triumphs, ſhe inſults her Huſ- 
band's Virility; 'tis with her a juſt Cauſe 
for Diſſolution of Marriage. If the Search- 
ers are honeſt, upright, ingemous, pene- 
trating Men, and declare the Wife to be 
no Virgin, ſhe preſently lays her Deflora- 
tion upon the brutal Efforts of an Lp 
tent. Thus the Lady de Lange brought her f 
| O 5 
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oa * and many more have follow d her 
Example. a 
Co The Thing low it 10. the Huſbande 
can ſay nothing againſt them. They are 
found to be ſuch as they declar d themfelves 
to be. And hence ariſes tlie Boldneſs of I, 
ſuch Wives in demanding to be ſearch; 
they have the cunning of turning the . 5 
vent to their on Advantage, be it 1 ucceſ- u 
ful or unſucceſsful. 6 
Thus, tho” the“ Advceate of ihe other 
bi 
V 


Side makes a lond Crack With Madam & 
Geſvress pretended Virginity; tho he 
briſkly inſiſts upon her being inſpected, 
and ſeems to demand it, as a demonſtrative 
Proof, he was ſenſible, that the Thing 
Had” its Inconveniencies; he has got ready 
for his Client the uſual Subterfuge of Wives, 
Who have miſcarryd under this Proof, 
Let us hear him ſpeak in his own Words; 
his Syſtem is pretty” clear, the Artifice ob- 
vious enough; tis in Pag. 93. Thele 3 are 
his Words': ats 

Be pleasd to fee, Genen there's 4 
great ifrs between a Wife, ho "ſays, 11 
I'm a Virgin, and a Huſband, who ſays s, My 6 
Wife is not a Virgin. If the Wife Heal 
true, tis a bund, ed to- one but the Huſband is 
im bert. .. But if tis the Huſband thut p 
PBetks trne, the Conſequence which flows from 80 
the Wife's Condition, bas hardly any Force; * 
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and tis then but an even: Wager that the Huſ- 


band is capable... .. And in Iunth a irgi- 
nity loſt, proves but very imper fefly the Huſ- | 
band's; Fri fection; whereas a Virginitj not loſt,. 
carries with it a moral Certainty of bis Imper- 
fection, or, if you will, of bis mpotency.. : 
. Therefore the Iſſue of the Viſitation can 
never be otherwiſe than favourable to the 
Wife, and fatal to the Huſband. If the 
Wite is a Virgin, tis a hundred to one, tis 
a Certainty that the Huſband's impotent; he 
muſt be cut; off from Society, and be for- 
bid the Sacrament. If the Wife is not a 
Virgin, the Conſequence. which flows from the 
Vife s Condition, has: ſcarce any; Force; and 


— 
4 


"tis then but an even Wager that the. Huſband 


is capable? A loft-Virginity, does not prove 
the Huſband's PerfeFjon.. 

What a Sort of a Pr oof. then is this to 
which they would ſtake. down the Conditi- 


on of a Huſband, and the Validity of a 
sacrament?: The Fathers of the ad urch, 
the Theologiſts, the Caſuiſts, the Phyſici- 
ans, the Anatomiſts, all Authors cry out 
againſt the Uncertainty, the Fruitleſſneſs 
of Viſitation, According to Madam de 
Geſvres's own Syſtem, tis a Trap ſet for 
Virility: Muſt not a Man have made a 
Surrender af his Reaſon, . to conſent to a 
Proof whoſe Event cannot operate towards 
2 reciprocal Argument? Can Equity, the 
; | publick 
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publick Peace, permit ſo abſurd 75 "i 
quivpcal a 2. to be made Uſe of? 


AAP et if we dive” to the Bottom of 


his Wickedneſs, we ſhall find it ſtand thus: 


If the Huſhand that is accus d of Impoten- | 
PA conſents to have his accuſing Wife vi. 
it 


ed, he runs all the Hazards off the Igno- 
rance, the Prejudice, or the Corruption of 
the Searchers or the Matrons; the Uncer- 
tainty or the Contrariety of the Reports, 
are likewife retorted upon him. May he 
not be the Dupe of Fictien? For let the 
a f happen as it may, the Wife cries 
1t I ceaſe to be a Virgin, tis not ow- 

ing to the uſual Operations of Nature, but 
to the Attempts of a brutal Fury; if I am 
conquerd, tis with foreign and impure 
Arms. In ſhort, if we confult Madam de 
Geſures, ſhe tells us, That the Proof which 


flows from the Wife's Condition bas u Force; . 


and tho the Wife, when -viſited, does not 
prove to be a Virgin, "ths an even Wager fl 


that the Huſband is impotent. 
If the Huſband oppoſes the Viſitation z if 


he is ſo wiſe as to decline the Hazards of 1 it; 
if he maintains, that ſince the Abolit 
of the Congreſs a good Conformation join d 
to a Habit of Body is the only vhyſical 
Proof that may be admitted; if he adds, 
that being accus d of Impotency, bis Perſon! 
evugkit to be ſeareh d for Conviction i 74 
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ve borrows the Language of the Fathers and of tie 

Church, to repreſent che Horribleneſs and Ignomin © _ 

of this mouſtrous and infignificant Proſtitution; if he 
emonſtrates, that the VIfitätion is 3 defective and 
uncertain Proof, as well as abſurd and wicked; that 
neither the Church, Equity, nor publick Order can 
endure it; he is born down by Error, he adds a- fren 
Triumph tothe raſh and unjuſt Accuſation of his Wiſe. 

In anather Place of Madam de Geſvres's Pleadings, 
there is this Paragraph, Let us ask thoſe perfect Huf 
bands, thoſe compleat Men, if in the Marquis ge Geſvres's 
Circumſtances, they wald ſtand upon Niceties and believe, 
like him, that an Inſpection by Matrons; and Searchers 7 
wol d be ſuch a Prophanation of -a.Wife, at to make her þ 
e unwort yy of their Embraces. Methinks I hear them cry | 
aud, let her be deliver d aver ta the Searchers o God's 
ame; let the whole Facujty, both of. Phyſick and Surgery, 
= WW exbar? their Specniations upon her; I don't fear her being 
at und in ar other Condition, than what, 4 Wife ſhould be 
m * 4fter three Nears conjugal Cohabitatiun. 

This is the Language they put into the Mouth of a 
young Lady, bred. up, as they ſay, from ber Inſancy in 
de Nhe Boſom of Religion and Verte. The Writings that 
< Were publiſh'd under her Name, are full of the ſtxangeſt 
Paradoxes ! She is made to confeſs, that Viſitation is 
not practieable, but in very extraordinary Caſes; that 
it is uncertain; that the Event, be it what it will, 
cannot be advantageous to the Huſband. 

In Effect, let the Wife be a Virgin, it ſignifies no- 
thing, according tocher, towards deciding the Virility 
of the moſt pexfect Huſbands; and yet the Huſbands 
muſt be ſubject ro it: All Mankind are interrogated; 
they are repreſented as crack-brain'd ; they are made 
to run headlong upon their Shame; they are made to 
embrace all the Hazards, alltheRiſks of Ignorance, Se- 
ducement, Leger-de- main Tricks, Uncertainty, Inutili- 
ty, Iniquity of the Viſitation. How abfurd is all 
this ! 

And yet ſome People ſuffer themſelves to be led 
W. y by artiul Declarations 5 may we not ſay, that 
Self- 
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| Safin corlttiWtes' 'to"thbir being impös 4 up on! ) 


\ Tt: looks as if the? e ety be ſulpe el of 
© Tmpoteney, bye Fponfing the Parr of the Acclis J tlio 


they are convinc'd in their Hearts, : that it is eſpou- 


ling the Part of Reaſon, 'Trarh, *and” Juſtice. 

But it is likewiſe'ts be hop'd, that wiſe and intel- 

ligent Perſons; they who have an upright Heart, 
and are willing to be inſtructed; they with whom 
Honour, Religion; and "Modeſty 3 are of any Value; 

they who value Equity and the publick Order, (ind 


ſurely this is the Aajority, aud tis to them alone 


that we write) tis to be hop'd, I lay, that ſuch will 
be ronch'd, that they will be convinc'd by the Me. 
mortals, and by oo: Reflections juſt now offer 'd to 

We believe: we have made fill Anſwer, on the 
Behalf of the Marquis de Gepvres,. to all the Objections 
that ſeem'd worthy of any Regard. 

As for the abuſiVe Language, the Tayeckives, the 
inſip id Jeſts, tlie inſülting Airs, the ſtinging Strokes, 
the. bitin Speeches, interf ſpers'd throughout the Whole 
Anſwer, in every Page, in every Period, and almoſt 
in every Line, we at firſt reſolv d to make no Anſwer 
thereto, Qteoni am ft ft i id ex levitate proceſſe eritycontemmnendim 
eſt; fiex inſania, miſeratione digniſſ num; fi ab ju 
Ng oſs 'U nic. Cod. 15 quis im perarori male- 
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